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Introduction

The European Union is strongly committed to combating discrimination and to promoting
equality. Measuring inequalities and designing social policies and remedies can however
prove difficult if not impossible without relevant data. The collection of ‘equality data’ for
such purposes generally depends upon the legal framework for the collection and
processing of sensitive personal data as provided by the Data Protection Directive
95/46/EC and transposing legislation in the EU Member States.

The purpose of this mapping exercise is to provide the European Commission with
analysis and relevant information on the national legal frameworks, policies and
activities in the field of equality data collection in the EU Member States. The project
covers the grounds of age, ethnic or racial origin, sexual orientation, gender identity,
disability, religion or belief and multiple grounds. The working definition of ‘equality data’
is: ‘data that is useful for the purposes of analysing the state of equality, in particular for
analysing the extent and nature of discrimination and inequality’.! It includes all types of
disaggregated data, meaning data that has been broken down by variables such as age
or disability for the purposes of assessing the comparative situation of one or more
groups at risk of discrimination. Equality data can be derived from different sources such
as censuses, administrative registers, and surveys.

This report provides a concise country overview of the existing legal frameworks and
practices in each of the EU Member States. It is completed by two separate reports
focusing on equality data specifically on ethnicity and LGBTI.

The mapping exercise focuses on five main areas:

o the relevant legal frameworks for equality data collection,

. which equality data are collected by the national authorities,
o the frequency of equality data collection,

o definitions and categories used to collect equality data, and
. how the equality data collected is used.

Methodology

The mapping exercise is based on national reports produced by country experts on
equality data specifically selected for this purpose. The national reports cover all types of
sources of data - quantitative as well as qualitative - that may be relevant for the
purpose of measuring discrimination or inequalities, including official statistics,
complaints data, and research/surveys on perceived or experienced discrimination. Clear
and concise summaries of these country reports can be found within this report,
providing the core information on which the rest of the mapping is based. The
information is centred and structured around the five main focus areas, i.e. legal
frameworks, equality data collected, frequency of equality data collection, definitions and
categories and finally the use of the equality data collected.

Following the overview of the national legal frameworks and practices in the 28 EU
Member States, the present report contains a concluding chapter which draws from the
country specific information to demonstrate some general trends, patterns and
tendencies across the EU within the five focus areas. Although the concluding chapter
does not provide a full comparative analysis of the national legal frameworks and
practices, it aims at presenting an interesting overview and highlighting some illustrative
examples.

! European Handbook on Equality Data, p. 13.



LGBTI and Ethnicity thematic reports

In addition to the present mapping report, two separate reports have been produced on
the basis of the information contained in the national reports, presenting and analysing
the specificities of equality data collection with regards to, on the one hand, LGBTI
people and, on the other, ethnic minorities. These two grounds present similarities in the
sense that although there is a particular demand for such equality data, there are
important complexities regarding data collection on these grounds. The two ground
specific reports are authored by Lilla Farkas (senior ground expert for ethnic and racial
origin) and Mark Bell (senior ground expert for sexual orientation and gender identity)
respectively. The reports have been reviewed by the advisory board, to ensure that full
consideration is given to the community perspectives on the collection of data on the
grounds concerned.



1. Austria
Expert: Katrin Wladasch
1. Relevant legal framework

There is no specific legislation on the collection of equality data on the grounds of age,
ethnic or racial origin, sexual orientation, gender identity, disability, religion or belief
and/or multiple grounds. Specific obligations to collect equality data are included in the
Federal Law on the Equal Treatment Commission and the Ombud for Equal Treatment
(ETC/OET Law),? as well as in the Law on the employment of persons with disabilities
(EPD Law).? According to Article 12 paras 6 and 7 of the ETC/OET Law the Equal
Treatment Commission, a special body established within the Federal Ministry for
Education and Women in charge of deciding discrimination complaints, has to publish its
decision as well as relevant judgements in an anonymous form on the website of the
Federal Chancellery. Moreover, Article 13 obliges employers to provide a comparative
overview of employment conditions, carrier options, duration and ending of employment,
etc. according to the discrimination grounds concerned. Article 16 of the EPD Law
formulates an obligation for employers to maintain a register of the employment of
registered disabled persons (Beglinstigte Behinderte) in order to monitor the fulfilment
of the positive obligation to employ one person with a disability for every 30 employees
(without disabilities).*

The main legal source on the collection of data and its limitations in Austria is the
Federal Act concerning the Protection of Personal Data.” Sensitive data according to
Article 4 are defined as data relating to natural persons concerning their racial or ethnic
origin, political opinions, trade-union membership, religious or philosophical convictions,
and data concerning health or sex life, corresponding with Article 8.1 of the Data
Protection Directive 95/46/EC.® It also refers to data relating to natural persons
concerning their health, which can include data of relevance for disability. Reference to
age is missing, as is an explicit reference to disability. This means that data on age can
be collected as any other data without any specific protection.

Article 9 restricts the use of sensitive data as defined in Article 4 to cases where the
person affected has agreed to it, data are processed in a way that they only indirectly
refer to the person, the use results from an obligation to fulfil legal requirements in the
general interest, data are processed in fulfilling the obligation on mutual assistance by
public authorities, the data processed merely refer to the execution of a public function
of the person, processing is necessary in order to protect the vital interests of the person
affected or another person, the processing is necessary in order to take care of the legal
interests of another person or organisation in interaction with a public authority, if the
data are collected in a legal way, data are necessary for the purposes of healthcare,
medical diagnostics, etc. or processing is carried out by non-profit associations with a
political, philosophical, religious or trade-union aim within their legitimate interest only in

2 Austria, Federal Law on the Equal Treatment Commission and the Ombud for Equal Treatment
(Bundesgesetz iber die Gleichbehandlungskommission und die Gleichbehandlungsanwaltschaft), BGBI. Nr.
108/1979 idF BGBI. Nr. 577/1980, last amended BGBI. I Nr. 107/2013,
www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10008466

3 Austria, Law on the employment of persons with disabilities (Behinderteneinstellungsgesetz), BGBI. Nr.
22/1970, last amended BGBI. I Nr. 57/2015,
www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10008253.

4 The so-called ‘Pflichtzahl’.

5 Austria, Federal Act concerning the Protection of Personal Data (Bundesgesetz (iber den Schutz
personenbezogener Daten), BGBI. I Nr. 165/1999, last amended by BGBI. I Nr. 132/2015 (VfGH),
www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10001597.

6 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data,
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31995L0046:en:HTML.
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relation to the data of their members, funders or other persons who have expressed a
regular interest in the aim of the organisation.

The use of data is also allowed for employers to fulfil their legal obligations in the field of
labour (see Article 16 of the EPD Law) obliging employers to maintain a register of the
employment of registered disabled persons as well as for the purposes of scientific
research and statistics (Article 46). The prohibition of data collection and processing as
well as the exemptions are in line with Article 8 of the Data Protection Directive
95/46/EC.

Data collection must also be in line with the limitations imposed by the Federal Law on
Statistics, which in Article 5 para 3 prohibits an order to collect personal data in relation
to racial or ethnic origin, political opinion, trade-union membership, religious or
philosophical beliefs, and data concerning health or sex life and states that the collection
of such data has to be ordered by law or a legal act.”

g & | |E|5
FAR RIS pis |9
ci> = o |O |.E
00|52 |8 |=|T
SE53s 73
8 w|T E s | Y |= | Public interest - Other!s
X X X X X X X |X

2. Definitions and categories used to collect equality data

As there is no legislation which would regulate equality data collection in a coherent way
there is also no coherent approach in relation to which categories and definitions should
be applied for data collection. The Federal Act concerning the Protection of Personal
Data'® defines sensitive data as that relating to natural persons concerning their racial or
ethnic origin, political opinion, trade-union membership, religious or philosophical
convictions, and data concerning health or sex life. The ETC/OET Law,!” when
formulating the requirement to publish ECT decisions and relevant court judgements,
refers to the characteristics protected by Austrian equal treatment legislation, namely

Austria, Article 5 para 3 Federal Law on statistics (Bundesgesetz liber die Bundesstatistik), BGBI. I Nr.
163/1999, last amended BGBI. I Nr. 40/2014,
www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10006095.
Consent: sensitive data may be collected if the data subject has given his/her informed consent.
Employment: sensitive data may be collected when it is necessary for an employer to fulfil his/her/its
obligations by virtue of employment legislation.

Health/life: sensitive data may be collected when it is necessary for the health of the data subject and it is
impossible to obtain his/her consent.

Public: sensitive data may be collected when the data subject has made the data public him/herself.
Members: sensitive data may be collected by associations or organisations regarding their members.
Legal claims: sensitive data may be collected when it is necessary to establish, exercise or defend legal
claims before a court of law.

Medicine: sSensitive data may be collected when it is necessary for the purposes of preventive medicine,
medical diagnosis, care/treatment or health management.

Public interest/other: sensitive data may be collected in other situations, as provided for by law, when
required for reasons of substantial public interest.

Austria, Federal Act concerning the Protection of Personal Data (Bundesgesetz (iber den Schutz
personenbezogener Daten), BGBI. I Nr. 165/1999, last amended by BGBI. I Nr. 132/2015 (VfGH),
www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10001597.
Austria, Federal Law on the Equal Treatment Commission and the Ombud for Equal Treatment
(Bundesgesetz iber die Gleichbehandlungskommission und die Gleichbehandlungsanwaltschaft), BGBI. Nr.
108/1979 idF BGBI. Nr. 577/1980, last amended BGBI. I Nr. 107/2013,
www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10008466.
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gender (including gender identity), ethnic affiliation, sexual orientation, age, religion and
belief as well as multiple discrimination.

Data on people with disabilities are partly collected according to the EU-SILC definition
covering all those over 16 who themselves indicate during the survey that they have
experienced a subjectively perceived limitation for a period of at least six months while
carrying out their daily work, and partly based on the legal status of a person with a
disability.®

Most data collected by the national statistical authority, Statistik Austria, are
disaggregated according to age and gender (not including gender identity).?

Data on Austrian national minorities (Croats, Slovenes, Hungarians, Slovaks, Czechs and
Roma) had been collected by the category of language until the last population Census in
2001. Since then data have only been available based on self-identification and are
hence very vague. Data in relation to the ethnic affiliation or race of groups that are not
recognised as national minorities are collected by the proxies of nationality and/or
migration background.?® Data on country of birth and migration background have been
collected since 2008, before that, nationality was the only indicator available.

The national questionnaire of the European Social Survey (ESS) asks about a feeling of
belonging to any religious community.?!

3. Practical implementation

The national statistical authority, Statistik Austria, is in charge of collecting data for
Federal statistics as determined by the Federal Law on Statistics.?? This includes the
provision of data on the economic, demographic, social, ecological and cultural
circumstances in Austria to the Federal bodies for their planning, preparation of decisions
and monitoring of measurements as well as to academia, the business world and the
general population. Data collected on a quarterly basis by the so-called Microcensus
survey of a sample of 20,000 Austrian households feed into the Labour Force Survey
(LFS), whilst a yearly survey with a sample of 6,000 households is conducted in order to
provide data for the Statistics on Income and Living Conditions (EU-SILC). Data are
disaggregated according to gender, age and nationality or migration background.
Specific data are also collected on the situation of persons with disabilities and have
twice been published in the form of a report of the federal government on the situation
of people with disabilities in Austria.?®> Data for the European Social Survey (ESS) are
collected by experts from the Institute of Higher Studies (IHS) based on the ESS

18 According to Article 2 of the Law on the employment of persons with disabilities
(Behinderteneinstellungsgesetz), BGBI. Nr. 22/1970, last amended BGBI. I Nr. 57/2015, people with
disabilities with a degree of disability determined at 50% can apply for the status of a so-called ‘Beglinstigt
BehinderteR’ and be registered as such with the Federal Social Services. This status entitles the individual
to special support and rights.

1% See:
www.statistik.at/web de/statistiken/menschen und gesellschaft/bevoelkerung/bevoelkerungsstruktur/bev
oelkerung nach alter geschlecht/index.html.

20 See:
www.statistik.at/web de/statistiken/menschen_und gesellschaft/bevoelkerung/bevoelkerungsstruktur/bev
oelkerung nach migrationshintergrund/index.html.

21 See, for example, the national questionnaire for the 7™ round of the ESS:
www.europeansocialsurvey.org/docs/round?/fieldwork/austria/ESS7 questionnaires AT.pdf.

22 Austria, Federal Law on statistics (Bundesgesetz iber die Bundesstatistik), BGBI. I Nr. 163/1999, last
amended BGBI. I Nr. 40/2014.

23 Bundesministerium fir Arbeit, Soziales und Konsumentenschutz (2008), Behindertenbericht 2008 [Report
on Persons with Disabilities 2008], available at:
www.sozialministerium.at/cms/site/attachments/0/5/9/CH3141/CMS1415978600199/behindertenbericht 2

008.pdf.
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questionnaires and supplemented by country-specific questions that, for example, also
refer to religion, political affiliation and ethnic minority status.?*

Data on hate crime cases are collected by the Office for the Protection of the Constitution
(Verfassungsschutz).?> Data are broken down by the motivation, be it racist/xenophobic,
anti-Semitic, Islamophobic or right-wing extremist. The Equal Treatment Commission
(ETC) in charge of deciding on discrimination on grounds of gender, gender identity,
ethnic affiliation, religion and belief, sexual orientation and age, as well as in cases of
multiple discrimination, collects and publishes data on its own decisions as well as on
relevant court judgements on the website of the Federal Ministry for Education and
Women.?® The Austrian Disability Ombudsman provides an overview on its website of
those settlements which are reached in cases of discrimination on the ground of
disability, where the Ombudsman was involved on the side of the person affected by
discrimination.?” However, neither the ETC nor the Disability Ombudsman provide for
any statistical data or assessment of the cases presented.

There is no coherent equality data collection carried out by NGOs. The Litigation
Association of NGOs Against Discrimination provides information on decisions in
discrimination cases by the courts and the Equal Treatment Commission, as well as
results of settlement procedures in cases on grounds of disability broken down by
ground of discrimination and by field.?® The NGO ZARA (Zivilcourage und Anti-
Rassismus-Arbeit) has been providing information about racist incidents in its annual
reports since 1999. However, the information is limited to cases brought to the attention
of ZARA and aims to provide a picture of the quality of racist discrimination in Austria
rather than a quantitative picture.?® The association BIZEPS, centre for independent
living, provides an overview of all settlements reached in disability discrimination cases.
This is important insofar as there is no obligation to make them public as is the case for
decisions made by the Equal Treatment Commission.3°

Data disaggregated according to nationality and migration background in the fields of
education, the labour market, housing, social inclusion, health, political participation,
etc. form the basis for identifying fields for action in relation to the “integration” of
migrants. Following a national action plan for integration3!' developed by the Federal
Ministry for European and International Affairs, a set of measures are implemented in
order to improve the situation of migrants in all the fields tackled. Progress is monitored
by an expert council for integration3? based inter alia on data provided by Statistik
Austria and published in the form of a statistical yearbook on migration and
integration.33

24 See, for example, the national questionnaire for the 7™ round of the ESS:
WWW.europeansocialsurvey.org/docs/round?/fieldwork/austria/ESS7 questionnaires AT.pdf.

25 Bundesministerium fir Inneres (2015), Verfassungsschutzbericht 2014 [Report on protection of the
constitution 2014], available at:
www.bmi.gv.at/cms/BMI Verfassungsschutz/Verfassungsschutzbericht Jahr 2014.pdf.

26 www.bmbf.gv.at/frauen/gleichbehandlungskommissionen/gleichbehandlungskommission/
anonymisierteentscheidungen.html.

27 See: www.behindertenanwalt.gv.at/schlichtungen/.

28 See: www.klagsverband.at/faelle.

29 See: www.zara.or.at/index.php/beratung/rassismus-report.

30 See: www.bizeps.or.at/gleichstellung/schlichtungen/.

31 Bundesministerium fiir Europa, Integration und AuBeres, Nationaler Aktionsplan Integration [National
Action Plan for Integration], available at:
www.bmeia.gv.at/fileadmin/user upload/Zentrale/Integration/NAP/Bericht zum Nationalen_Aktionsplan.pd
f:

32 Foreign Ministry for Europe, Integration and Foreign Affairs (2015), Integration Report. Achievements to
date and guiding principles for the future. Available at:
www.bmeia.gv.at/fileadmin/user upload/Zentrale/Integration/Integrationsbericht 2015/Integrationreport
2015 EN.pdf.

33 Statistik Austria (/2015), Migration & integration. Zahlen, daten und indikatoren 2015 [Migration &
integration. Figures, data and indicators 2015], available at:
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The City of Vienna implemented a so-called Integration and Diversity Monitor in 2008 in
order to assess and analyse the composition of the city’s population and to develop
measures to foster integration and equality of opportunities. The integration monitoring
unit aims to identify the relevance of migration (either by people directly or by their
parents) in relation to their social position, participation in education, professional
mobility, risk of being affected by unemployment, health, and selection of housing, as
well as social and political participation. The findings are taken into account when
evaluating the City’s activities in all these areas.?*

Following a call for proposals by the Federal Ministry of Labour, Social Affairs and
Consumer Protection, the Institute of Higher Studies (IHS) conducted research on
discrimination against migrants on the Austrian labour market.3> The aim of the study
was to identify the volume of discrimination which exists in access to employment as
well as in relation to pay. In order to achieve this aim, two methods of data collection
were applied. Differences between Austrians and migrants in terms of pay were
analysed, based on data from the Microcensus and the labour market database, taking
into consideration differences on grounds of different types of work and such with a
mere discriminatory component. At the same time, a correspondence testing experiment
was conducted in order to test the recruiting habits of Austrian business in some key
sectors.

The first study of the situation of LGBTI people in Vienna was conducted by the IHS,
contracted by the City of Vienna and its contact point for anti-discrimination (Wiener
Anti-Diskriminierungsstelle). The study aimed to analyse the situation of LGBTI people in
Vienna and to identify areas for further action.3°

The IHS has also undertaken research into experiences of discrimination by Austrian
students on behalf of the Austrian National Union of Students. The aim of the research
was to identify the level and type of discrimination Austrian students are affected by. For
the purpose of the survey, discrimination was defined as unequal treatment on grounds
of ethnic, cultural or religious affiliation, sexual orientation/identity, age, disability,
language, nationality, skin colour and gender and data on experiences of discrimination
were also disaggregated according to these grounds.3’

4. Key issues

Equality data are not collected in a coherent and systematic way in Austria. Most data
collected by the national statistical office are disaggregated according to gender and age,
which can be taken as a reliable source of information and a basis for policy action
planning. This is not the case for other grounds. Data on the situation of people
according to their racial and ethnic origin can only be identified by using the proxies of
nationality or migration background. This is also valid for data collected for the EU LFS.
The only survey which also asks about religious affiliation and ethnic minority status is
the national part of the ESS.

www.integrationsfonds.at/fileadmin/content/AT/Downloads/Publikationen/Statistisches Jahrbuch migration
integration 2015 .pdf.

Stadt Wien—-MA 17 (2014), 3. Wiener Integrations & Diversitdtsmonitor [3rd Vienna Monitor on Integration

and Diversity], available at: www.wien.gv.at/menschen/integration/pdf/monitor-2014.pdf.

Hofer, H., Titelbach, G., Weichselbaumer, D., Winter-Ebmer, R. (2013), Diskriminierung von MigrantInnen

am Osterreichischen Arbeitsmarkt [Discrimination of migrants on the Austrian labour market], Institut fir

Hohere Studien Vienna, available at:

www.sozialministerium.at/cms/site/attachments/0/0/9/CH2247/CMS1318326022365/diskriminierung migr

antinnen_arbeitsmarkt.pdf.

36 Institut fir Hohere Studien (2015), Queer in Wien [Queer in Vienna], available at:
www.wien.gv.at/menschen/queer/pdf/wast-studie-ergebnisse.pdf.

37 Institut fur Hohere Studien (2015), Projektbericht: Diskriminierungserfahrungen von Studierenden
[Research report: Experiences of discrimination by students], Vienna, available at:
http://uniko.ac.at/modules/download.php?key=8432 DE O&cs=0E95.

34

35
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Data collection about people with disabilities and their situation is not undertaken in a
systematic way. Data collected by Statistik Austria, for instance about the income and
living conditions of the Austrian population (EU-SILC), are limited to people between the
ages of 16 and 24 who live in households. Children under the age of 16, elderly people
and people with disabilities who live in institutions are not recorded. Moreover, different
definitions of who is considered to be a person with disabilities constitute another barrier
to obtaining a complete and comprehensive picture of all people with disabilities living in
Austria. This deficiency also impedes the development and implementation of adequate
strategies to meet the needs of all people with disabilities. Data on sexual orientation are
not collected at all, nor are data on gender identity or multiple grounds.

The lack of coherent, systematic and relevant equality data constitutes a barrier to

addressing structural discrimination patterns and developing and implementing effective
policy action.
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2. Belgium
Experts: Hannah Vermaut and Louise Callier
1. Relevant legal framework

In Belgium, there is no specific legislation on the collection of equality data and no
legislation obliging equality data to be collected on age, ethnic or racial origin, sexual
orientation, gender identity, disability and religion or belief.

The most relevant legal provision for equality data collection is the Law on the protection
of privacy with regard to the processing of personal data.3® This law regulates the
collection and processing of personal data - with regard to any information concerning an
identified or identifiable natural person - which is only permitted if the purpose is
specified, explicit and legitimate.3® This law further prohibits the collection and
processing of sensitive data in conformity with Article 8.1 of Directive 95/46/EC. It also
sets out all the exemptions which allow the collection of such data. The exemptions in
Article 8.2 to 8.4 of Directive 95/46/EC apply and are no wider than what is included in
the Directive. The protected grounds considered as sensitive data include: racial or
ethnic origin, political opinion, religious or philosophical beliefs, union membership, and
data concerning sexual life and health.*® However, exceptions do apply.*!
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The Commission for the Protection of Privacy, through its sectoral committees, is entitled
to give permission for the collection and processing of sensitive data. An authorisation
request must be first made to the Commission for the Protection of Privacy. The
Commission then entrusts the processing to a sectoral committee. The request contains
an explanation of why it is essential to have access to data, who should be granted to
access to them and for how long. The reason for authorisation or refusal is included in
the decision. All decisions are published on the website of the Commission for the

38 Belgium, Law on the protection of privacy with regard to the processing of personal data (Wet tot
bescherming van de persoonlijke levensfeer ten opzichte van de verwerking van persoonsgegevens),
Belgian official journal, 18 March 1993.

32 Art. 181 and Art. 481, Law on the protection of privacy with regard to the processing of personal data.

40 Art. 6 and Art. 7, Law on the protection of privacy with regard to the processing of personal data.

41 Exceptions: the person concerned has given their written consent to such processing, provided that they
may withdraw such consent at any time; processing is necessary to implement the obligations and specific
rights of the party responsible for data processing in the field of labour law; the processing is necessary to
protect the vital interests of the data subject or of another person where the data subject is physically or
legally incapable of giving their consent; the processing relates to data which are manifestly made public by
the data subject; the processing is necessary for the realisation of a goal set by or pursuant to law, for the
purposes of social security; processing is necessary for the purposes of preventive medicine, medical
diagnosis, the provision of care or treatment to the data subject or a relative, or health service
management acting in the interest of the person concerned and the processing is performed under the
supervision of a healthcare professional; the processing is necessary for the establishment, exercise or
defence of legal claims. Specifically, for health: the processing is mandated by or under any law, decree or
order for important reasons of public interest. Specifically, for racial or ethnic origin, political opinion,
religious or philosophical beliefs, union membership, and data concerning sexual life: the processing of
personal data such as sensitive data is provided by law, decree or order for important reasons of public
interest.
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Protection of Privacy. Once authorisation is given, the data processing must also be
declared to the Commission for the Protection of Privacy using a declaration procedure.
The Law on the protection of privacy with regard to the processing of personal data
designates the Commission for the Protection of Privacy as the independent supervisory
body that ensures personal data are used carefully and protected to maintain citizens’
privacy. Besides legislative material, the Commission for the Protection of Privacy
delivers opinions, authorisations and recommendations on the use of personal data.

Before implementing a fully or partially automated process (e.g. before starting to collect
personal data), any party responsible for data processing must disclose the process in a
declaration to the Commission for the Protection of Privacy. This declaration includes
information about the purpose of the processing, the data categories, guarantees about
the communication of the data and the period for which the data will be retained. All
information submitted in the declaration is included in a public register. This register can
be freely accessed by anyone.

No specific guidance concerning how to use equality data exists in Belgium. However,
the website of the Commission for the Protection of Privacy contains information on what
can or cannot be done pertaining to personal data and gives instructions about how to
request data from the National Register and the necessary guarantees that must be
given for the proper use of these data. The request procedure to the Crossroads Bank for
Social Security (beside the National Register, the biggest provider of administrative data
in Belgium) is also formalised on their website, including the guarantees that must be
given to ensure the proper use of the data.

Although there is no legislation requiring the collection of equality data on age, ethnic or
racial origin, sexual orientation, gender identity, disability and religion or belief,
subsidies for public institutions are conditional on the employment of a specific
percentage of people from a certain age category or with a disability, which renders the
collection and reporting of data on age and disability necessary, if an institution wishes
to be eligible for these subsidies. The integration funds for people with disabilities can
also apply sanctions by not granting financial support for reasonable accommodations at
work.

2. Definitions and categories used to collect equality data

The Law on the protection of privacy with regard to the processing of personal data
explicitly prohibits the collection and processing of sensitive data, which includes
(amongst others) data on racial or ethnic origin, religious or philosophical beliefs, as well
as the processing of data concerning sex life (which includes data on sexual orientation)
and health-related personal data (which includes data on disability). This law, however,
does not define racial or ethnic origin, religious or philosophical beliefs, sexual
orientation and disability. The anti-discrimination legislation in Belgium (federal law,
decrees and orders), protecting 19 grounds, does not provide any definitions of the
protected grounds either.#?

Concerning racial or ethnic origin, there are five protected grounds mentioned in the
anti-discrimination legislation, i.e. presumed race,** skin colour, nationality, ancestry
(referring to Jewish origin) and national or ethnic origin. These grounds are not defined.
Categories used to collect equality data on racial and ethnic origin are often based on the

42 Belgium, Law combating certain kinds of discrimination (Wet ter bestrijding van bepaalde vormen van
discriminatie), Belgian official journal, 30 May 2007.

43 The Belgian legislator refers to ‘presumed race’ in the anti-racism and anti-discrimination legislation as it
deemed it to be sufficiently proven by scientific studies that humankind cannot be divided by race. See:
Vrielink, J. (2010), Van haat gesproken?: een rechtsantropologisch onderzoek naar de bestrijding van
rasgerelateerde uitingsdelicten in Belgié [Talking about hate?: a legal and anthropological study of the
combating of race-related crimes of expression in Belgium], Antwerp: Maklu.
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past, most significant migration flows into Belgium from ethnic minority groups such as
Turkish, Moroccan and Congolese migrants, or on more recent migration flows from
ethnic minority groups such as Eastern European migrants. Categories sometimes also
make a distinction between EU migrants and non-EU migrants. Equality data on labour
market participation by ethnic minorities based on administrative data also include
categories differentiating between first and second generation migrants (also
distinguishing between those who have acquired Belgian nationality and those who have
not).44 45

Sexual orientation is also not defined in Belgian law. Categories used to collect equality
data on sexual orientation include homosexual, lesbian, heterosexual, bisexual and
other. In addition, scales are sometimes used allowing people to choose categories in
between (for example, ‘more homosexual than heterosexual’).46

No definition of gender identity can be found in Belgian law. Discrimination based on
gender identity as well as discrimination based on sex change is equivalent to
discrimination based on sex; they both fall under the Law combating discrimination
between men and women, also known as the Gender Law.%” To collect data on gender
identity, scales are used allowing people to indicate to what extent they identify as a
woman, man or in between. Increasingly, surveys ask the sex of a person using the
open-ended multiple choice question ‘man’, ‘woman’, ‘other: .../, the latter category
allowing for transgender, transgenderist, transsexual, transvestite, intersex or other

people to self-identify.

Disability is also not defined in Belgian law. Belgium has ratified the UNCRPD, the
preamble of which talks about, ‘recognising that disability is an evolving concept and
that disability results from the interaction between persons with impairments and
attitudinal and environmental barriers that hinders their full and effective participation in
society on an equal basis with others’.*® Categories used to collect equality data on
disability include physical or mental disability and chronic illness; however, they hardly
take into account the attitudinal and environmental barriers as mentioned in the
UNCRPD.

Religion and belief are not defined in Belgian Law. Freedom of religion and freedom of
worship and religious practice are part of the Belgian Constitution.

Age is also not defined in Belgian Law. Categories used to collect equality data on age
largely depend on the source (based on age, age groups or year of birth).

44 See: FPS Employment, Labour and Social Dialogue & Centre for Equal Opportunities and Opposition to
Racism (2013), Socio-economische Monitoring [Socioeconomic Monitoring]; FPS Employment, Labour and
Social Dialogue & Interfederal Centre for Equal Opportunities (2015), Socio-economische Monitoring.
Arbeidsmarkt en origine [Socioeconomic Monitoring. Labour market and origin].

45 See: Djait, F. (2015), Herkomstmonitor 2015. Arbeidsmarktpositie van personen met een buitenlandse
herkomst op basis van administratieve gegevens [Origin Monitor 2015. Labour market position of people of
foreign origin based on administrative data], Brussels: Flemish Department of Work and Social Economy.

46 See for example: Versmissen, D. (2011). Zzzip2. Onderzoek naar de levenskwaliteit van Vlaamse holebi’s
[Zzzip2. Research on the quality of life of LGB people in Flanders]. Antwerp: Policy Research Centre on
Equal Opportunities. Available (in Flemish) at http://www.steunpuntgelijkekansen.be/wp-
content/uploads/I1.35-Zzzipbis.pdf; and D’haese, L., Dewaele, A., & Van Houtte, M. (2014). Geweld
tegenover holebi’s — II. Een online survey over ervaringen met holebigeweld in Vlaanderen en de nasleep
ervan [Violence against LGB people - II. Online survey on the experiences of violence against LGB people in
Flanders and its aftermath]. Antwerp: Policy Research Centre on Equal Opportunities. Available (in Flemish)
at: http://www.steunpuntgelijkekansen.be/wp-content/uploads/Geweld-tegenover-Holebis-11I-
tussentijdsrapport-2014-Lies-dHaese-130514-bvl.pdf.

47 Belgium, Law combating discrimination between men and women (Wet ter bestrijding van discriminatie
tussen vrouwen en mannen), Belgian official journal, 30 May 2007.

48 UN General Assembly, Convention on the Rights of Persons with Disabilities: resolution / adopted by the
General Assembly, 24 January 2007, A/RES/61/106, available at: www.refworld.org/docid/45f973632.html,
accessed March 2016.
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No definition of multiple grounds can be found in Belgian law.
3. Practical implementation

Some equality data stem from European surveys in which Belgium is a participating
Member State. They are administered by Statistics Belgium, Belgium’s national statistical
office.

For the Labour Force Survey, quarterly and annually, data are collected on labour market
participation by age and nationality and (for people of foreign nationality) by length of
residency and country of birth.*® For the EU-SILC survey, data are collected annually on
the income and living conditions of a representative sample of Belgians. The survey
provides information on age, place of birth, nationality, year of immigration and
disability.”® The Generations and Gender Survey (GGS) is a panel survey (every three
years) of a representative sample of the population aged between 18 and 79. The GGS
collects detailed information on social demographic themes, including information about
sex, age, birthplace, mother’s birthplace, nationality, nationality at birth, naturalisation,
health status of respondent, chronic sickness and duration if applicable, limitations in
daily activities due to health problems and duration of these limitations, (permanent)
leave due to health reason (also for partner), and religious participation and belief.>! The
Health Interview Survey was developed by the Scientific Institute of Public Health (IPH)
to collect information on the health of the general population, their medical consumption,
lifestyle and on some socio-economic parameters. A number of questions pertain to
disability.”? For the European Social Survey (ESS) data are collected biannually from a
representative sample of Belgians aged 15 and over on attitudes, beliefs and behaviours
pertaining to (among other things) politics, migration and discrimination, well-being and
health. Data are collected on age, nationality, ethnicity, religion (as well as religious
practice) and health status (physical and mental health status, limitations in daily
activities and use of health services).>3

Some equality data are collected at the level of the Belgian federal state. They are
administered by different federal institutions.

For the Socioeconomic Monitoring programme, administrative data from the National
Register and the Crossroads Bank for Social Security are cross-referenced to map the
labour market participation of all people of working age registered in the National
Register according to ethnic origin and migration background. The data are gathered
biannually by Belgium’s equality body, the Interfederal Centre for Equal Opportunities,
and the FPS (Federal Public Service) Employment, Labour and Social Dialogue, and data
collection is supported by the Federal Minister of Employment.>*

49 Statistics Belgium (2013), ‘Enquéte sur les forces de travail (EFT)’/ ‘Enquéte naar de Arbeidskrachten
(EAK)’ [Labour Force Survey (LFS)], retrieved in March 2016 from:
http://statbel.fgov.be/fr/statistiques/collecte donnees/enquetes/eft/.

50 Statistics Belgium (2013), ‘Enquéte sur les revenus et les conditions de vie (SILC)’ (‘Enquéte naar de
inkomens en levensomstandigheden (SILC) ['EU statistics on income and living conditions], retrieved in
March 2016 from: http://statbel.fgov.be/fr/statistiques/collecte_donnees/enquetes/silc/.

51 Statistics Belgium (2016), ‘L'enquéte GGS Belgium’ /'Enquéte GGS Belgium’ [The GGS survey in Belgium],
retrieved in March 2016 from: http://www.ggps.be/survey fr.htm.

52 L'Institut Scientifique de Santé Publique (2016), ‘Enquéte de Santé 2013 !’/ Wetenschappelijk Instituut
Volksgezondheid (2016), ‘Gezondheidsenquéte 2013!'[(Health Interview Survey 2013!], retrieved in March
2016 from: https://his.wiv-isp.be/fr/SitePages/Accueil.aspx.

53 ESS-ERIC (2016), ‘L’ESS en Belgique’ [The ESS in Belgium], retrieved in April 2016 from:
http://www.europeansocialsurvey.org/about/country/belgium/french/ess belgium.html.

54 FPS Employment, Labour and Social Dialogue & Centre for Equal Opportunities and Opposition to Racism
(2013), Socio-economische Monitoring [Socioeconomic Monitoring]; FPS Employment, Labour and Social
Dialogue & Interfederal Centre for Equal Opportunities (2015), Socio-economische Monitoring.
Arbeidsmarkt en origine [Socioeconomic Monitoring. Labour market and origin].
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For the Diversity Barometers, both quantitative and qualitative data are collected
biannually on discrimination, attitudes and participation related to different equality
grounds in the labour market,>* in housing®® and in education. Depending on the area of
research, equality grounds include ethnicity, nationality, age, disability, religion and
sexual orientation. Commissioned by the Interfederal Centre for Equal Opportunities,
universities and research institutes collect and analyse the data.

The Interfederal Centre for Equal Opportunities collects and publishes data on the
number of notifications and the extrajudicial and judicial cases of discrimination on the
basis of (among others) racial criteria (including nationality, alleged race, colour, descent
and national or ethnic origin), disability, religion or belief, sexual orientation and age.>”

The National Census includes data on gender, age, country/place of birth, nationality,
same-sex marriage or legal cohabitation, which can be cross-referenced with data on
housing, socio-economic data (situation on the labour market), financial information and
many others through the inclusion of other administrative and survey-based databases.>®
The Census is conducted by Statistics Belgium and responds to the European regulation
763/2008.°°

The database of the IMA-AIM, bringing together data from the seven health insurance
funds in Belgium, includes data on the administrative status of disability or chronic
sickness (this only includes people who are registered as having a disability/being
chronically sick by the DG Handicap following a request).®® The Handilab survey,
commissioned by the Federal Government using academic researchers, is a survey on
the socio-economic position of people with disabilities and provides an analysis of the
effectiveness of allowances paid to them.®?

Some equality data are also collected at the level of the Regions and Communities in
Belgium. They are administered by the different authorities of the Regions and
Communities.

The databases of the education authority, in both the French Community and the
Flemish Community, gather data on pupils. In the Flemish community, the data
warehouse of the Ministry of Education and Training includes (among other data) data on
age, nationality, language spoken at home (used as a proxy for ethnicity) and type of
disability (for special education).®? In the French Community, the database offers data
on pupils’ age, type of disability (for special education), nationality and socio-economic
level.3

55 Centre for Equal Opportunities and Opposition to Racism (2012), Diversiteitsbarometer Werk [Diversity
Barometer Employment].

56 Interfederal Centre for Equal Opportunities (2014), Diversiteitsbarometer Huisvesting [Diversity Barometer
Housing].

57 See, for example: Interfederal Centre for Equal Opportunities (2015). Jaarverslag 2014 [Annual report
2014].

58 Statistics Belgium (2014), ‘A propos du census. Census 2011: un recensement sans charge pour le citoyen’
/'‘Over de census. Census 2011: een volkstelling zonder last voor de burger’ [About the census. Census
2011: a survey without workload for the citizens], retrieved in March 2016 from:
http://census2011.fgov.be/info/info fr.html.

59 Regulation (EC) No 763/2008 of the European Parliament and of the Council of 9 July 2008 on population
and housing censuses.

60 IMA-AIM (2016), ‘Description générale des données de I’Agence InterMutualiste (AIM)’/ ‘Inleiding: de data
van het Inter Mutualistisch Agentschap (IMA)’ (general description of the data from the IMA-AIM), retrieved
in March 2016 from http://www.nic-ima.be/Description-generale-des-donnees?lang=fr.

61 Vermeulen, B., Van Der Niet, M., Demaerschalk, E., Van Audenhove, C., and Hermans, K. (2012), Handilab.
Effectiviteit van de inkomensvervangende en integratietegemoetkomingen [Handilab. Efficiency of income
replacement allowances and inclusion allowances], Leuven: LUCAS - KULeuven.

62 Flemish Ministry for Education and Training (2016), ‘Onderwijsstatistieken’ [Education Statistics], retrieved
in March 2016 from http://onderwijs.vlaanderen.be/onderwijsstatistieken.

63 See, for example: French Community (2014), ‘Indicateurs de I'enseignement 2014’ [Education system
indicators].
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In the Flemish Community, equality data are collected for various purposes on people of
foreign origin. The Origin Monitor collects data in the Flemish Community on the
demographics and labour market participation (employment status, salaried and self-
employment, employment by occupational sector) of people of foreign origin.®* Through
the Local Citizenship and Integration Monitor data are collected annually for each
Flemish municipality on the numbers of foreign nationals and people of foreign origin, by
age and gender and cross-referenced with indicators pertaining to education, labour
market participation and socio-economic status.®> Through the Flemish Migration and
Integration Monitor data are collected biannually, and cross-referenced with several
other data sources on the number of foreigners attending integration courses in the
Flemish Community, and on demographics, discrimination, labour market participation,
education, housing, income and poverty, health and participation in society by people of
foreign origin.%®

In the Flemish Regional Indicators survey (*VRIND survey’), data are collected annually
in the Flemish Community on the social position of LGB people, people with disabilities,
people over the age of 55 and foreign nationals and people of foreign origin.®”

In its Annual Report — the French Community in figures (a collection of data based on a
range of administrative data), the French Community publishes the percentage of young
people of foreign origin (EU/non-EU), the percentage of young people of foreign
nationality (EU/non-EU) in higher education and the percentage of young people by
employment status broken down by origin (EU/non EU, second generation) in the French
Community.®® In its annual Activity report, the French Community of Belgium reports on
the complaints lodged with them annually, broken down by sex, including the category,
“Trans”.®®

The Walloon Institute for Evaluation, Prospective and Statistics (Institut wallon de
I'évaluation, de la prospective et de la statistique - IWEPS) uses data produced by other
institutions to transmit and create indicators pertaining to age, origin/nationality and
health. Two databases available to the public provide equality data derived from
administrative databases and the 2001 census, by age, nationality, origin and subjective
health status. The IWEPS also produces a series of indicators on disability using data
from the Health Interview Survey.”°

Each year the different agencies providing support for people with disabilities (the
Agency for Quality of Life in the French Community, the Service for People with
Disabilities in the German-speaking Community and the Agency for Disabled Persons in
the Flemish Community) publish (among others) data on the number of people who are
entitled by these agencies to receive support.”!

%4 Djait, F. (2015), Herkomstmonitor 2015. Arbeidsmarktpositie van personen met een buitenlandse herkomst
op basis van administratieve gegevens [Origin Monitor 2015. Labour market position of persons with a
foreign origin based on administrative data], Brussels: Flemish Department of Work and Social Economy.

65 Research Department of the Flemish Government (2015), ‘Lokale Inburgerings- en Integratiemonitor’
[Local Citizenship and Integration Monitor], retrieved in March 2016 from:
http://www4dar.vlaanderen.be/sites/svr/Monitoring/Pages/integratiemonitor.aspx.

% Van den Broucke, S., Wets, J., Noppe, J., Stuyck, K., Buysschaert, P., & Doyen, G. (2015), Vlaamse
Migratie- en Integratiemonitor [Flemish Migration & Integration Monitor], Brussels: Steunpunt Inburgering
en Integratie & Agentschap Binnenlands Bestuur.

67 Research Department of the Flemish Government (2016), ‘VRIND’, retrieved in March 2016 from:
http://www4dar.vlaanderen.be/sites/svr/Monitoring/Pages/2008-06-vrind.aspx.

88 French Community (2015), La Fédération Wallonie-Bruxelles en chiffres [Annual Report - the French
Community in figures].

6% Ministry of Equal Opportunities for the French Community (2015), Rapport d’activité 2015 [Activity report
2015].

70 TWEPS (2011), ‘Accueil Statistiques’ [Home Statistics]. Retrieved in March 2016 from:
http://www.iweps.be/themes-categorie/accueil-statistiques.

7t Dienststelle fur Personen mit Behinderung (2016). ‘Dienststelle fir Personen mit Behinderung -
Jahresberichte’ [Service for People with Disabilities — Annual reports], retrieved in March 2016 from:
http://www.dpb.be/ueberuns/Jahresbericht.php; AViQ (2016), ‘Publications - L'AWIPH, qu'est-ce que c'est?’
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The Brussels Institute for Statistics and Analysis (BISA) publishes figures annually
pertaining to nationality by municipality, based on the administrative databases of
Statistics Belgium.”?

4. Key issues

An example of particularly good practice in equality data collection in Belgium is the
Socioeconomic Monitoring programme. By cross-referencing data from the National
Register and the Crossroads Bank for Social Security, the Socioeconomic Monitoring
method enables the mapping of people’s labour market participation by their ethnic
origin (based on the individual’s country of birth or his/her parents’ country of birth) or
migration background (based on the individual’s nationality or previous nationality). Data
are collected on a wide range of employment indicators, such as (un)employment rate,
(in)activity, mobility between employment statuses and employment in labour market
sectors. This method is found to be particularly effective, as it allows measurement of
the labour market participation of (among others) people of foreign origin who have
obtained Belgian nationality and second generation migrants - groups which previously
remained unidentified as they each have Belgian nationality. The Socioeconomic
Monitoring method is also highly reliable as it is based on cross-referencing
administrative data from the National Register and the Crossroads Bank for Social
Security. The data are virtually exhaustive and objective, as they are not based on a
sample or on self-reported data.

With the creation of the Socioeconomic Monitoring programme, data on origin and
migration background have become available for other institutions and organisations
(provided all the conditions for collecting and processing sensitive are met). This
potentially means many possibilities for comparing data between different institutional
levels and between different data collections and surveys. However, there are problems
with data comparability between different institutional levels: the Belgian state, the
Flemish government, Flemish provinces and different Flemish cities use data from the
National Register and the Crossroads Bank for Social Security with a different
operationalisation of origin and/or migration background. Different stakeholders were
involved in trying to agree on a common operationalisation throughout the different
institutional levels and regions. Although some rapprochement has been achieved, the
negotiations did not result in a general agreement even though all parties were made
aware of the consequences of not being able to compare data in the future. Besides
different operationalisation in data collection, policy measures are sometimes taken with
definitions of foreign origin which are different again and this makes their monitoring and
evaluation particularly difficult, due to a lack of data that conforms to these different
definitions. As these different ways of operationalising origin and migration background
continue to be used without further alignment or coordination, there is a risk that in the
future other organisations and authorities will choose an even more different
operationalisation and definitions will continue to diverge.

For the Socioeconomic Monitoring, the Interfederal Centre for Equal Opportunities asked
representatives of people with a migration background how they would view the
gathering of data pertaining to origin and, if applicable, under what conditions should it
be undertaken. This was done by conducting in-depth interviews with five
representatives of Flemish associations of ethnic minorities and three in-depth focus
groups with stakeholders from the French Community and the Brussels Capital Region,
through the regional Integration Centres. Although in the view of the author this is an

[Publications — What is the Agency for Quality of Life?], retrieved March in 2016 from:
http://www.awiph.be/documentation/publications/AWIPH/index.html; VAPH (2015), ‘Persbericht: Zorg en
ondersteuning voor personen met een handicap: jaarcijfers 2014’ [Press release: Care and support for
people with disabilities: annual figures 2014], retrieved in March 2016 from: http://www.vaph.be.

72 BISA (2015), ‘Population’ [Population]. Retrieved in March 2016 from:
www.statistics.irisnet.be/themes/population#.VwtaZvmLRhF.
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example of best practice, in general, however, involving minority communities in data
collection, processing and/or assessment is not a widespread practice in Belgium.
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3. Bulgaria
Experts: Daniela Mayihlova and Alexander Kashumov
1. Relevant legal framework

Bulgarian legislation does not specifically mention the term "“equality data”. At a
constitutional level the legal basis for the collection, prohibition of collection and
conditions for the collection of personal data is Article 32, para. 2 of the Constitution
(1991).73 This provision prohibits the collection of data regarding any natural person
without his/her consent or knowledge except in cases provided by law. Furthermore, the
matter is regulated by the provisions of Council of Europe Convention No. 108 for the
Protection of Individuals with regard to Automatic Processing of Personal Data, which is
directly applicable on the basis of Article 5, para. 4 of the Constitution and takes
precedence over potentially contradicting domestic legislation. The Bulgarian legislation
is in compliance with Directive 95/46/EC.

The law providing the legal basis for the processing of equality data is the Personal Data
Protection Act (PDPA, 2002).74 Sensitive data are processed subject to the conditions as
stated in Article 5 of the PDPA. Article 5, para. 1 sets out a prohibition on the collection
and use of data related to ethnicity, race, religion, health, political affiliation,
philosophical and political views, membership of political parties or organisations,
membership of associations with political, philosophical or trade union purposes, health,
sexual life and the human genome. Paragraph 2 of the same provision establishes the
grounds for the permissible collection and use of such data. These relate to the
protection of life and health; performance of labour law obligations; non-profit purposes
under certain conditions; the administration of justice; the purposes of preventive
medicine, medical diagnosis; the provision of care or treatment or the management of
healthcare services; journalistic purposes; or the purpose of artistic or literary
expression.
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The Statistics Act (1999)7°> provides grounds for the collection for statistical purposes of
data regarding race, ethnicity, religion, health, political affiliation, philosophical and
political views. According to Article 21, para. 2, these data could be collected with the
consent of the respective individual only. The National Statistics Institute established by
the Statistics Act conducts different statistical surveys using equality data, including the
periodic Census surveys.

73 Bulgaria, Constitution. Published in State Gazette No. 56 of 13 July 1991, entry into force: 13 July 1991,
latest amendments: published in State Gazette No. 100 of 18 December 2015.

74 Bulgaria, Personal Data Protection Act. Adopted on 21 December 2001, published in State Gazette No. 1 of
4 January 2002, entry into force: 1 January 2002, latest amendments: published in State Gazette No. 15 of
13 February 2013.

7> Bulgaria, Statistics Act. Adopted on 10 June 1999, published in State Gazette No. 57 of 25 June 1999, entry
into force: 28 June 1999, latest amendments: published in State Gazette No. 15 of 15 February 2013, in
force since 1 January 2014.
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The Census of the Population and Housing Fund Act (2009)7® provides for the
requirements, grounds and procedure for the 2011 Census. According to this law, data
related to ethnicity, gender, religion, belief, mother tongue and level of disability were to
be collected for the purposes of the 2011 Census.

The Heath Act (2004)77 provides for the collection of data regarding the health status
and disability status of individuals for medical, statistical, social security and labour
policy purposes.

The Ministry of Interior Act (2014)78 allows the collection of race, ethnicity, religion,
health, political affiliation, philosophical and political views.

The Civil Registration Act (1999)7° provides for the national collection of data on
nationality, place and date of birth, gender, age and civil status of individuals for the
purposes of the fulfilment of governmental and local authority obligations and tasks.

The principle of equality is guaranteed by Article 6, para. 2, sentence 2 of the Bulgarian
Constitution (1991), which prohibits any restrictions or privilege based on race,
nationality, ethnicity, gender, origin, religion, education, views, political affiliation,
personal or social status or economic status.

The Protection against Discrimination Act (2003)3° provides for protection against any
form of discrimination. It distinguishes between direct and indirect discrimination and
prohibits it on the grounds of gender, nationality, ethnicity, the human genome,
citizenship, origin, religion and belief, education, views, personal and social status,
disability, age, sexual orientation, family status and economic situation. The list is not
exhaustive and may include other grounds provided for by law or international
instruments binding on Bulgaria.

2. Definitions and categories used to collect equality data

The general legal provision relating to the collection of special categories of data is
Article 5 of the PDPA.8! It lists the following categories of data in the definition of “special
categories of data”: data related to race, ethnicity, political, philosophical and religious
views, membership of political parties and organisations, membership of associations
with political, philosophical, religious or trade union purposes, health, sexual life and the
human genome. The provision applicable to the collection of special categories of data
for public statistics is Article 21, para.2 of the Statistics Act, where the following
categories of data are listed: data related to race, ethnicity, religion, health, political
affiliation, philosophical and political views. These categories of data may only be
collected with the consent of the respective individuals.

The term “religious views” is understood for the purposes of the Census (2011) as
affiliation to a religion or belief. The Census statistics form includes the categories of

76 Bulgaria, Census of the Population and Housing Fund Act. Adopted on 15 May 2009; published in State
Gazette No. 39 of 26 May 2009, entry into force: 29 May 2009, latest amendments: published in State
Gazette No. 9 of 29 January 2011.

77 Bulgaria, Health Act. Adopted on 29 July 2004; published in State Gazette No. 70 of 10 August 2004, entry
into force: 1 January 2005, latest amendments: published in State Gazette No. 102 of 29 December 2015.

78 Bulgaria, Ministry of Interior Act. Adopted on 28 May 2014; published in State Gazette No. 53 of 27 June
2014, entry into force: 30 June 2014, latest amendments: published in State Gazette No. 61 of 11 August
2015, in force since 1 January 2016.

79 Bulgaria, Civil Registration Act. Published in State Gazette No. 67 of 27 July 1999, last amendment
published in State Gazette No. 55 of 21 July 2015.

80 Bulgaria, Protection Against Discrimination Act. Published in State Gazette No. of 30 September 2003, in
force since 1 January 2004; last amendment published in State Gazette No. 26 of 7 April 2015.

81 Bulgaria, Personal Data Protection Act. Published in State Gazette No. 56 of 13 July 1991, entry into force:
13 July 1991, latest amendments: published in State Gazette No. 100 of 18 December 2015.
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both religion and belief separately. The latter also covers atheist views. The method used
in Bulgaria for the collection of these data is self-identification.

Ethnicity is understood as affiliation to an ethnic group. The main ethnic groups in
Bulgaria are Bulgarian, Turkish and Roma and the Census form specifically mentions
them. On the form, other ethnicities fall under the category of “other ethnic group”. The
collection of this category of equality data is based solely on self-determination and such
data are collected only with the consent of the concerned individual.

The category of gender relates only to "man” and "woman”. The method used in Bulgaria
for collecting these data is self-identification and third-party categorisation.

Categories such as “homosexuality”, “bisexuality” and other sexual identities are not
recognised by law. Marriage is understood as a relationship between a man and a
woman. Other forms of partnership are not recognised under family law. However, data
about partnerships between men and women apart from marriage are collected for
different purposes, for example, in cases of adoption, assessment of the financial status
of households etc. Same-sex partnerships or marriages are not recognised under
Bulgarian law, nor is information of that kind collected. There is no specific provision
under Bulgarian law for transgender people to change their name, gender and ID or
other information.

Data about sexual life are not officially collected. The category is provided under the law
and such data may be collected. However, there is no information about surveys using
these data.

3. Practical implementation

Equality data are collected mainly with the consent of the data subject and do not solely
focus on the issue of equality and discrimination. Surveys conducted by civil society
organisations usually collect data on gender, age and locality of residence.®? Usually
categories relating to sexual orientation, ethnicity and religion are not directly targeted,
due to personal data protection considerations.

Equality data are collected mainly for the purposes of statistics as permitted by Article 5,
para. 2 of the PDPA, the Statistics Act and the law on the Census. Generally, the scope
of equality data collected extends to race, ethnicity, religion, health, political affiliation
and philosophical and political views. Data about sexual orientation are not collected at
all.

Data collection for the purposes of the Census pertains to data about age, ethnicity,
religion, belief, gender and mother tongue. Belief also includes atheist views. The Census
is performed at intervals of 10 years. The first census in Bulgaria was conducted in 1880
and afterwards at intervals of five to 10 years (1887, 1892, 1900, 1905, 1910, 1920,
1926, 1934, 1946, 1956, 1965, 1975, 1985, 1992, 2001, 2011). The data collected are
used for policy making in the sectors of health, education, social security assistance and
finances etc.

The National Statistics Institute conducts different surveys, collecting one or more
categories of special data for different purposes. The Income and Living Conditions
survey (SILC) is conducted every year (2005-2014) based on a four-year rotation panel

82 For example: Angelov, G. and Vankova, Z. (2011) bbarapckarta Tpy4oBa MUrpaUus: umMa jim CMUCb/1 OT
orpaHnyeHusi B EC? [Bulgarian labour migration: arguments for limitations in the EU], Open Society
Foundation, Sofia, available at: http://osi.bg/cyeds/downloads/Bg_trudova migracia BG FINAL.pdf;
O6uecTBeHO MHEHUE n coumaaHu Harnacu B bvarapus npe3 anpua 2015 r. [Public opinion and social
attitudes in Bulgaria], Open Society Foundation, Sofia, published 2015, available at:
http://osi.bg/cyeds/downloads/Public _opinion April 2015.pdf.
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of families, and collects data about education and health. SILC is a tool for ensuring
actual and concise data on the distribution of income, level and structure of poverty and
social isolation. This survey is used for the purposes of the overall EU-wide survey (EU-
SILC).83

The Labour Force Survey (LFS) is a sample statistical survey carried out through
households and is also conducted by the National Statistics Institute. The main purpose
of the survey is to provide data on the working status of the population aged 15 years
and over and on the main characteristics of the employed, unemployed and people who
are out of the labour force in the Republic of Bulgaria. The data on members of the
selected households are collected through face-to-face interview using a questionnaire.
The survey collects data on the economic activity of those interviewed by age, sex,
education, urban/rural areas, marital status and occupation. For the unemployed,
information is also recorded on the duration of their unemployment, job hunting
methods used, existence of previous work experience, etc..84

The Health Survey conducted by the National Statistics Institute is part of the European
Health Interview Survey (EHIS), within the framework of the European Statistical
System. The EHIS aims to measure, on a harmonised basis and with a high degree of
comparability among EU Member States, the health status, lifestyle (health
determinants) and healthcare services use of EU citizens. The Bulgarian Health Survey
has been conducted in two rounds (2008 and 2014). The data source is the EHIS
questionnaire. The questionnaire consists of three parts: a household survey; a face-to-
face interview; and a self-completion part. In addition to the questionnaire, five show
cards are used. A face-to-face PAPI interview at the respondent’s home is chosen as a
survey method. It is a voluntary survey and no substitution is allowed.8>

Bulgaria participated in four out of the overall six rounds of the European Social Survey
(ESS). These were rounds 3 (2006), 4 (2008), 5 (2010) and 6 (2012, conducted in
2013). The survey measures people’s attitudes, beliefs and behaviour patterns. The
national supporting entity is the Scientific Researches Fund attached to the Ministry of
Education and Science. It is a survey of the population aged 15 years and over. The
method for data collection is direct interview. Every two years, face-to-face interviews
are conducted with newly selected, cross-sectional samples. The number of selected
respondents was 3,200.8 There are basic and additional questionnaires used as tools for
the survey. The questionnaire contains questions about state of health, religion, belief,
participation in religious worship, language and belonging to an ethnic minority.8”

In 2000-2014 the National Statistics Institute conducted a survey of primary and
secondary education. The main categories of data collected about the students were:
gender, level of education, profession, mother tongue, foreign languages spoken etc.

The issue of equality data collection is regularly a subject of public debate. The main
point in this respect is the balance between the use of equality data collection for policy
planning related to improving the situation of certain vulnerable groups and the general
prohibition on the collection of sensitive data, especially without the explicit consent of
the data subjects. Thus, in the case of the national Census, the form includes questions
regarding ethnic and/or national origin by self-identification, mother tongue and
religion®®. These questions are not, however, mandatory and each interviewee can

8 www.nsi.bg/bg/content/3218/n0x0aM-Ha-A0MaKMHCTBATA.

84 See information at www.nsi.bg/en/node/12472.

85 See information at: www.nsi.bg/en/content/13659/ehis-wave-2-2014.

8 See data about round 6 (2012): www.europeansocialsurvey.org/data/country.html?c=bulgaria.

87 The question just asks whether or not the respondent belongs to an ethnic minority, without any
specification of the ethnic group.

8 National Institute of Statistics, 2011 Population and Housing Census, Census form, available in English at:
www.nsi.bg/census2011/PDOCS2/karta Census2011 en.pdf.
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decide whether or not to answer. The questionnaire also includes questions connected
with health status. These are also not mandatory and each interviewee can decide on
whether or not to answer.

The body which oversees the collection and use of personal data including equality data
is the Commission on Personal Data Protection as established by the PDPA in 2002. It
oversees the proper data processing by data controllers (both public bodies and private
entities), is in charge of data controller registration, conducts investigations, hears
complaints, imposes sanctions (fines), issues recommendations, guidance and
instructions for proper implementation of data controller duties, oversees cross-border
data flow, issues newsletters presenting and summarising its activities, conducts training
and cooperates and networks with the EU data protection authority and other EU
Member States data protection authorities.

4. Key issues

The key issue in Bulgaria is the absence of harmony between equality legislation and
equality data collection in practice. In many cases national and local institutions do
collect sensitive data, though this falls within the scope of the legal restrictions.®®
However, this is unofficial and subsequently the institutions do not publish the results
and nor do they release information concerning the data gathered. Thus the information
cannot be used for policy planning and strategising.

There are also cases where information is collected regardless of the lack of consent
from the individuals concerned. In many of these cases, the individuals concerned are
not even asked and the information is collected purely on the basis of the perception of
the administrator/official.®°

The information which concerns equality data and is gathered through the national
Census is frequently unreliable, as the statistical experts do not collaborate with the
minorities concerned.®! As a result, many members of different minorities do not answer
the questions regarding sensitive information, due to a lack of understanding regarding
how the answers will be used.

However, there are cases where non-governmental entities conduct independent
research based on carefully worked-out methodologies, which include collaboration with
the respective communities. In such cases of collaboration with minority disadvantaged
groups and equality advocates, good examples of equality data collection become
possible. Examples in this respect can be given with regard to the research conducted by
the national Open Society Foundation, including the following: a report concerning Roma
inclusion in the labour market®? and a report on good practice in the field of Roma

8 In October 2012 the Equal Opportunities Initiative Association, under the Access to Public Information Act,
issued a request to the Sofia municipality for information regarding the number and proportion of Roma
students in mainstream schools in the Krasna Polyana sub-district of Sofia. The information requested was
denied, with the argument that the municipality does not collect this information, in accordance with the
restrictions in the Personal Data Protection Act. In November 2012 information regarding the exact number
and proportion of Roma students in Krasna Polyana schools was provided by the administrators of Sofia
municipality to the country facilitator of the Roma Education Fund in Bulgaria, in connection with a project
proposal from Sofia municipality submitted to the Roma Education Fund.

%0 Police authorities collect information regarding the ethnicity of people who are subject to pre-trial
investigations. The ethnicity of these people is determined by the investigating officer, without requesting
self-identification from the individual concerned.

°1 In 2011, Romani Baht Foundation, a local Sofia-based Roma organisation, undertook a monitoring exercise
of the Census in the Fakulteta Roma district in Sofia. The results showed that only the families living on
streets which border the Roma settlement were interviewed.

92 Zahariev, B. and Yordanov, I. (2014) Evaluation of Roma inclusion on the labour market through
mainstream and targeted employment measures and programs funded by the EU, published at:
http://www.osf.bg/cyeds/downloads/Roma labor market eng.pdf
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inclusion,®3 both of which result from research implemented by the experts at the Open
Society Foundation.

93 Lazarov et al (2012) Stocktaking of good practices with Roma inclusion interventions, Sofia, published at:
http://www.osf.bg/cyeds/downloads/Report good practices eng Final ISBN.pdf
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4. Croatia
Expert: Antonija Petricusié
1. Relevant legal framework

The Croatian Personal Data Protection Act®* has been harmonized fully with the Directive
95/46/EC on the Protection of individuals with regard to the processing of personal data
and on the free movement of such data.®® This Act regulates personal data protection of
natural persons and supervision over collecting, processing and use of personal data.

In accordance with the Constitution everyone is guaranteed the safety and secrecy of
personal data. Without consent from the person concerned, personal data may be
collected, processed and used only under conditions specified by law.%¢ The Constitution
furthermore stipulates that protection of data and supervision of the work of information
systems in the Republic shall be regulated by law, and that the use of personal data
contrary to the purpose of their collection shall be prohibited.®”

The Croatian legislation makes no explicit reference to the state's/public authorities'
obligation to collect equality data. Several pieces of law regulate the collection of
personal data: The Official Statistics Act,®® the Act on the Census of Population,
Households and Dwellings in the Republic of Croatia in 2011,°° and the Antidiscrimination
Act.1%° The Personal Data Protection Act prohibits the collection and processing of special
categories of personal data that might be considered equality data.!®! The preparation,
collection, production, usage and storage of data for administrative purposes are also
codified in other laws and regulations.10?

The Official Statistics Act regulates the fundamental principles of official statistics, the
organisation, status, activities and coordination of the official statistics system, the
Development Strategy of the Official Statistics of the Republic of Croatia, the Programme
of Statistical Activities of the Republic of Croatia, the collection, processing and storage
of statistical material, statistical registers, the dissemination and use of statistical data,
the confidentiality and protection of statistical data, international cooperation in statistics
and other issues relevant to official statistics.93

The Act on the Census of Population, Households and Dwellings lays down the content,
preparation, organisation and execution of the Census in 2011, confidentiality of the
Census data, obligations of state and other bodies involved in the execution of the

%4 Act on Personal Data Protection, Official Gazette No. 103/03, 118/06, 41/08 and 130/11.

%5 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data,
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31995L0046:en:HTML

% Article 37 (1) of the Constitution of the Republic of Croatia, Official Gazette 56/90, 135/97, 113/00, 28/01
and 76/10.

97 Article 37 (2) and (3) of the Constitution of the Republic of Croatia.

%8 Official Statistics Act, Official Gazette 103/03, 75/09, 59/12.

%9 Act on the Census of Population, Households and Dwellings in the Republic of Croatia in 2011, Official
Gazette 92/10.

100 Antidiscrimination Act, Official Gazette 85/08, 112/12.

101 Article 8 of the Personal Data Protection Act, Official Gazette 103/03.

102 Constitutional Act on the Rights of National Minorities (Official Gazette 155/02, 47/10, 80/10, 93/11), Anti-
Discrimination Act (Official Gazette 85/08, 112/12), Criminal Code (Official Gazette
125/11, 144/12, 56/15, 61/15), Labour Act (Official Gazette 93/14), Gender Equality Act (Official Gazette
82/08), Voters' Lists Act (Official Gazette 19/07), Media Act (Official Gazette 59/04), Scientific Activity and
High Education Act (Official Gazette 123/03), Asylum Act (Official Gazette 79/07, 88/10, 143/13),
Volunteers Act (Official Gazette 58/07), Same-Sex Life Partnership Act (Official Gazette 92/2014), Free
Legal Aid Act (Official Gazette 43/13), Act on the Croatian Registry of Persons with Disability (Official
Gazette Official Gazette 80/13, 137/13), Act on Police Affairs and Competences (Official Gazette
76/09, 92/14), and the National Programme on the protection and promotion of human rights 2013-2016.

103 Article 1 of the Official Statistics Act,.
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Census, rights and obligations of citizens as Census data providers, as well as all those
involved in the execution of the Census and data processing after the Census, publishing
of Census results and financing of the Census.!%4

The Antidiscrimination Act prescribes that the central body responsible for the
suppression of (i.e. the Ombudsperson) is in charge of collecting and analysing statistical
data on discrimination cases.!9>

In addition to these laws, two additional regulations are regulating the collection of, inter
alia, equality data: Regulation on the method of maintaining records on personal data
filing system and the form of such records and Regulation on the manner of storing and
special measures of technical protection of the special categories of personal data.%®

Although the collection of equality data is not regulated by law, equality data might be
regarded as “special categories of personal data” by the Personal Data Protection Act. It
stipulates it is forbidden to collect and further process personal data related to racial or
ethnic origin, political opinion, religious or other beliefs, union membership, health or
sexual life and personal data on criminal and misdemeanour proceedings (so-called
special categories of personal data).!®” As an exception, these data may be collected and
further processed under conditions prescribed by law, and their processing must be
specially marked and protected in accordance with the Data Security Regulation.1®

Processing of personal data by the personal data filing system controller is strictly
prescribed by law.1%° Firstly, personal data may be collected for a purpose known to the
data subject, explicitly stated and in accordance with the law, and may be subsequently
processed only for the purposes it has been collected for or for a purpose in line with the
purpose it has been collected for. Further processing of personal data for historical,
statistical or scientific purposes shall not be considered as incompatible provided that
appropriate protection measures are in place.''® Secondly, personal data must be
relevant for the accomplishment of the established purpose and shall not be collected in
guantities more extensive than necessary for achieving the purpose defined.!!! Thirdly,
personal data must be accurate, complete and up-to-date.!!? Fourthly, personal data
must be kept in a form which permits identification of data subjects for no longer than is
necessary for the purposes for which the data were collected or for which they are
further processed. The appropriate protection measures for personal data stored for
longer periods of time for historical, statistical or scientific use are established by special
acts.!!3 Personal data may be collected and subsequently processed: (i) with the consent
of the data subject, or (ii) in cases established by law.''* In cases of personal data
collecting and processing with the consent of the data subject, such personal data may
be processed only for the purpose the data subject has given his/her consent for.!1>
Personal data may be collected and subsequently processed without the consent of the
data subject: (i) for the purpose of carrying out legal obligations to which personal data
filing system controller is subject, or (ii) for the purpose of protecting the life or physical
integrity of the data subject or another person in cases when the data subject is

104 Article 1 of the Act on the Census of Population, Households and Dwellings in the Republic of Croatia in
2011.

105 Article 12 (2.7) of the Antidiscrimination Act..

106 Regulation on the method of maintaining records on personal data filing system and the form of such
records, Official Gazette 105/04; and Regulation on the manner of storing and special measures of
technical protection of the special categories of personal data, Official Gazette 139/04.

107 Article 8 of the Personal Data Protection Act.

108 Regulation on the manner of storing and special measures of technical protection of the special categories of
personal data, Official Gazette 139/04.

109 Article 5 (8) of the Personal Data Protection Act.

110 Article 6 (1) of the Personal Data Protection Act.

111 Article 6 (2) of the Personal Data Protection Act.

112 Article 6 (3) of the Personal Data Protection Act.

113 Article 6 (4) of the Personal Data Protection Act.

114 Article 7 (1) of the Personal Data Protection Act.

115 Article 7 (2) of the Personal Data Protection Act.
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physically or legally unable to give his/her consent, or (iii) if data processing is necessary
for the performance of a task carried out in the public interest or in the exercise of
official authority vested in the controller personal data filing system controller, or (iv) if
the data subject discloses such data voluntarily.!'® The data subject has the right to
revoke his/her consent at any time, and request the termination of further processing of
his/her data, unless these data are processed for statistical purposes when personal data
can no longer be used for the identification of the person it relates to.”
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The Census of Population, Households and Dwellings 2011 was carried from 1 to 28 April
2011 by the Central Bureau of Statistics. It comprised a humber of questions relating to
equality data. Official statistical data are broken down by variables such as age,
disability, ethnic origin, and religion as the Census questionnaire, filled in for each
person, consisted of, inter alia, the following equality strands: sex; date of birth;
citizenship; ethnicity; mother tongue; religion; difficulties in performing everyday
activities; type of difficulty; physical mobility of the concerned person; cause of
difficulties; use of the assistance of another person in performing everyday activities,
etc.118

The mandate of the Ombudsperson of the Republic of Croatia in equality data collection
has been prescribed by the Anti-Discrimination Act.''® The collection and analysis of
statistical data on discrimination cases by the Ombudsperson covers all grounds of
discrimination (race, ethnic affiliation or colour, gender, language, religion, political or
other belief, national or social origin, property, trade union membership, education,
social status, marital or family status, age, health condition, disability, genetic heritage,
gender identity and expression, sexual orientation). The Ombudsperson publishes
annually the statistical data on discrimination complaints addressed to the Office of
General Ombudsperson and three special Ombudspersons (for gender equality, for
children, for persons with disabilities), broken-down by different criteria, and the
statistical data on court cases related to discrimination.

The Government Office for Human Rights and Rights of National Minorities'?? is keeping
a Hate Crimes Protocol, a track record system in which hate motivated crimes are being
recorded.'?! In spite of the efforts elaborated in the EU pre-accession Instrument
for Pre-accession Assistance (IPA)'?? project “Establishing a comprehensive system for

116 Article 7 (3) of the Personal Data Protection Act.

117 Article 7 (4) of the Personal Data Protection Act.

118 Act on the Census of Population, Households and Dwellings in the Republic of Croatia in 2011, Official
Gazette 92/10. Results of the census available at http://www.dzs.hr/default e.htm.

119 Article 12 (2.7) of the Antidiscrimination Act.

120 Croatian Government's Office for Human Rights and Rights of National Minorities,
http://www.uljppnm.vlada.hr/.

121 Article 2 of the Regulation on the Croatian Government's Office for Human Rights and Rights of National
Minorities, Official Gazette 42/2012. Protocol on Acting in a Case of Hate Crime is available at
https://pravamanjina.gov.hr/UserDocsImages/arhiva/protokoli/Protokol%200%20postupanju%20u%?20siu
%C4%8Daju%20z10%C4%8Dina%20iz%20mr%C5%BEnje.pdf. The data on hate crimes can be accessed
at https://pravamanjina.gov.hr/suzbijanje-zlocina-iz-mrznje/602.

122 The Instrument for Pre-Accession Assistance (IPA) is the means by which the EU supports reforms in the
'‘enlargement countries' with financial and technical help. The IPA funds build up the capacities of the

28


http://www.dzs.hr/default_e.htm
http://www.uljppnm.vlada.hr/
https://pravamanjina.gov.hr/UserDocsImages/arhiva/protokoli/Protokol%20o%20postupanju%20u%20slu%C4%8Daju%20zlo%C4%8Dina%20iz%20mr%C5%BEnje.pdf
https://pravamanjina.gov.hr/UserDocsImages/arhiva/protokoli/Protokol%20o%20postupanju%20u%20slu%C4%8Daju%20zlo%C4%8Dina%20iz%20mr%C5%BEnje.pdf
https://pravamanjina.gov.hr/suzbijanje-zlocina-iz-mrznje/602

antidiscrimination protection” and despite earlier official announcements of the Croatian
authorities, the Equality Database, that was supposed to be set up at the Government
Office for Human Rights and National Minorities, has not become operational yet. With
the financial support of the EU pre-accession assistance programme IPA, the Office of
the General Ombudsperson in partnership with the Office for Human Rights and the
Rights of National Minorities of the Republic of Croatia implemented the project
“Establishing a comprehensive system for antidiscrimination protection”.!?3 One of the
planned project deliverables was development of on efficient system for monitoring
reported cases of discrimination and for collecting and monitoring equality data.
However, interviews with relevant stakeholders revealed this project goal has not been
reached and the Equality Database is yet not in place.'?*

2. Definitions and categories used to collect equality data

The equality grounds featured in this project are neither defined in the Official Statistics
Act nor in the Anti-Discrimination Act.

Disability: Data pertaining to disability is collected on the basis of: self-identification;
third party categorisation (by means of an evaluation on the degree of disability by
medical professionals); proxies (work limitations and health are often used as proxies for
disability); and official documents, such as a certificate of disability that is granted by
committees responsible for determining the disability level of individuals.

Age: Data on age is usually collected in all national surveys and administrative
processes, on the basis of self-identification and official documents, such as an identity
card, passport, birth certificate.

Ethnic or racial origin: Although there is no definition of race and ethnic origin in the
Croatian legislation, the Constitutional Act on the Rights of National Minorities defined a
national minority as “a group of Croatian citizens whose members have traditionally
inhabited the territory of the Republic of Croatia and whose ethnic, linguistic, cultural
and/or religious characteristics differ from the rest of the population, and who are
motivated to preserve these characteristics”.'?> The Methodology of the 2011 Census of
Population, Households and Dwellings defined “ethnicity” as “a characteristic denoting a
person’s affiliation to a particular ethnic group.

Ethnicity is also interpreted as “a sense of belonging to a society (nation), distinguished
by ethnic, lingual and cultural affinity of its members as well as awareness of the
integrity of their own community and its special qualities in relation to other such
communities.”*?6 According to the Act on the Census of Population, Households and
Dwellings in the Republic of Croatia in 2011, persons could freely declare their ethnic
affiliation. But if a person did not want to declare, enumerator marked the answer “not
declared”. The 2011 Census data on ethnicity are presented so that first are listed the
data on Croats as the majority people, then those on 22 ethnic minorities in the Republic
of Croatia in the alphabetical order, followed by data on other ethnicities, data on
persons who declared their regional and religious affiliation, data on those whose
answers could not be classified, and at the end data on not declared persons and on
those of unknown ethnicity (answer was not given).

countries throughout the accession process. More info at
http://ec.europa.eu/enlargement/instruments/overview/index_ en.htm.

123 project description available at http://div-programi.hr/ombudsman.hr/en/top-stories-3/projects/212-
project-establishing-a-comprehensive-system-for-anti-discrimination-protection.

124 Interview with Mrs. Silvija Trgovec and Mrs. Tanja Vlasi¢, The Office of the Ombudsperson, 15 January
2016.

125 Article 15 of the Constitutional Act on the Rights of National Minorities, Official Gazette 80/10.

126 Methodology of the 2011 Census of Population, Households and Dwellings,
http://www.dzs.hr/Eng/censuses/census2011/results/censusmetod.htm.
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Sexual Orientation: Neither the Anti-Discrimination Act nor the Same-Sex Life
Partnership Act'?’” defined sexual orientation/gender identity. The definition of sexual
orientation has not been discussed in court cases regarding discrimination based on
sexual orientation either. Data on sexual orientation is not collected in the Census. The
latest Census personal questionnaire contained a question on same-sex cohabitations.
This entry was a result of LGBTI civil society organizations advocacy.!?® Self-
identification is the method used for the collection of such data.

Gender Identity: Data pertaining to gender identity is collected on the basis of self-
identification and official documents, such as an identity card, passport, or birth
certificate. According to national legislation, individuals who have undergone sex change
surgery can change the gender (and the name) ascribed to them at birth on their
personal documents (e.g. birth certificate etc.).1?°

In sum, the personal data is collected on the basis of self-identification for all grounds
and sometimes also third-party categorisation, for example when it comes to realisation
of the rights of national minorities (particularly regarding Roma minority). The sources of
data are by at large official surveys, where self-identification is usually the method.
Rarely, when it comes to realisation of Roma minority pupils, the observation method
(third party categorisation) can be taken into account.

3. Practical implementation

The main institutions/bodies that are involved in the collection of equality data in Croatia
are the following.

The Croatian Bureau of Statistics (CBS) is the main producer, disseminator and
coordinator of the Official Statistical System of the Republic of Croatia.!3° A predominant
amount of equality data in Croatia derives from the Census of Population, Households
and Dwellings conducted every ten years by the CBS.!3! Other sources of equality data,
also available at the CBS website, are the Labour Force Survey (LFS) and the ‘Statistics
on Income and Living Conditions’ (EU-SILC) survey. The LFS, the EU-SILC survey and
the Census all collect data on age. As far as ethnic/racial background is concerned, the
LFS and the EU-SILC use citizenship/country of birth as a proxy, whereas the Census
offers the possibility to declare one’s ethnic affiliation and religion. However, the major
national official surveys do not collect data on sexual orientation, on gender identity and
on multiple grounds.!3? The Bureau of Statistics publishes on its website data on
population by ethnicity, population by mother tongue, population by religion, population
by ethnicity, share of ethnic minorities by counties, population by religion, population by
country of citizenship, population by mother tongue, population by ethnicity and religion,
population by ethnicity and age, share of national minorities by counties, average age of
population, by ethnicity, population by ethnicity, by towns/municipalities. Other
recoghized producers of official statistics are state administration offices within the
counties and the administrative body of the City of Zagreb, the Croatian National Bank
and other authorised bodies.!33

127 Same-Sex Life Partnership Act, Official Gazette 92/2014.

128 Tnterview with Mrs. Dubravka Rogi¢-Hadzali¢, the Croatian Bureau of Statistics, 22 December 2015.

129 Article 9a of the Vital Records Act, Official Gazette 96/93, 76/13.

130 Article 8 of the Official Statistics Act. Other recognized producers of official statistics are state administration
offices within the counties and the administrative body of the City of Zagreb, the Croatian National Bank
and other authorised bodies. Article 4 (2) of the Official Statistics Act.

131 The CBS publishes data on population by ethnicity, by mother tongue, by religion, by ethnicity, share of
ethnic minorities by counties, by religion, by country of citizenship, by mother tongue, by ethnicity and
religion, by ethnicity and age, share of national minorities by counties, average age of population, by
ethnicity. Available at http://www.dzs.hr/default e.htm.

132 Email consultation with Mrs. Dubravka Rogi¢-HadZali¢, the Croatian Bureau of Statistics, 28 April 2016.

133 Article 4 (2) of the Official Statistics Act. The Programme of Statistical Activities of the Republic of Croatia
2013 - 2017 determines the following bodies as the producers of the official statistics: the Environmental
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The Office of the Ombudsperson publishes statistical data on the occurrence of
discrimination. It collects and analyses complaints data, informs the Croatian Parliament
on the occurrence of discrimination in its regular annual reports and, if required,
extraordinary reports, and has to conduct surveys concerning discrimination.!3* The
General Ombudsperson has produced and published several studies on discrimination
occurrences in cooperation with CSOs. 135 In preparation of its regular reports, opinions
and recommendations on the occurrence of discrimination, the Ombudsperson needs to
consult social partners and civil society organisations, churches and religious
organisations.3¢ The Anti-Discrimination Act endows judicial bodies with a responsibility
to keep records of court cases related to discrimination and of discrimination grounds in
the court proceedings. The courts are submitting the statistical data to the Ministry of
Justice.’3” In addition, three special Ombudsperson (the Ombudswoman for Gender
Equality, the Ombudswoman for Persons with Disabilities and the Ombudswoman for
Children) keep records of discrimination cases falling within their competence.!3® The
Ombudsperson’s reports are disclosing discriminatory activities related to grounds such
as ethnic/racial origin, sexual orientation, gender identity and other grounds of
discrimination more visible. The most frequent ground found in discrimination complaints
is on a regular basis race or ethnic origin, skin colour and national origin which
constitutes approximately 30% of the total number of received complaints.

The list of public authorities that collect equality data for various (mainly administrative)
purposes includes, among others: the Ministry of Justice, the Ministry of Interior, the
Ministry of Social Policy and Youth, the Ministry of Science, Education and Sports, the
Ministry of Public Administration, the Croatian National Institute of Public Health, the
Croatian Health Insurance Fund the Croatian Employment Service, the Croatian Pension
Insurance Fund,

4. Key issues

- Although equality data are collected by numerous official institutions; a systematic
collection thereof that would allow for disaggregated data by gender, age, ethnicity,
race, sexual orientation, education, type of disability, health, housing, etc.) has not
yet been put in place.

- There are still no general non-legislative or policy measures pertaining to equality
data collection.

- There was an attempt to establish the Equality Database, that was supposed to be
set up at the Government Office for Human Rights and National Minorities, but the
Database has not become operational.

Protection Agency, the Croatian Regulatory Authority for Network Industries, the Croatian Institute for
Public Health, the Ministry of Finance, the Ministry of Agriculture and the Ministry of the Interior.

134 Article 12 (2.8 and 2.9) of the Anti-Discrimination Act. Article 12 (2.8 and 2.9) of the Antidiscrimination Act.
Reports on the Incidence of Discrimination by the Office of the Ombudsperson are available in Croatian at
http://ombudsman.hr/hr/izvjesca-hr and in English at http://ombudsman.hr/en/reports. Surveys on
discrimination were also conducted by the Ombudswoman for Gender Equality. Her surveys on
discrimination of women in labour market, education and in politics are in Croatian available at
http://www.prs.hr/index.php/analize-i-istrazivanja and her annual reports are available in English at
http://www.prs.hr/index.php/english/annual-reports.

135 Ured za ljudska prava Vlade RH, Ured puckog pravobranitelja i Centar za mirovne studije, 2009, Istrazivanje
o stavovima i razini svijesti o diskriminaciji i pojavnim oblicima diskriminacije,
http://www.antidiskriminacija.com/wp-content/uploads/2013/07/Istra%C5%BEivanje-o-stavovima-i-razini-
svijesti-o-diskriminaciji-i-pojavnim-oblicima-diskriminacije.pdf Centar za mirovne studije, Zastupljenost i
indikatori diskriminacijskih i ksenofobic¢nih stavova u Republici Hrvatskoj, 2013,
http://www.antidiskriminacija.com/istrazivanje-o-diskriminaciji/ Ured puckog pravobranitelja, 2012,
Istrazivanje o stavovima i razini svijesti o diskriminaciji i pojavnim oblicima diskriminacije 2012,
http://www.antidiskriminacija.com/wp-content/uploads/2013/07/Istrazivanje-o-stavovima-i-razini-svijesti-
o-diskriminaciji-i-pojavnim-oblicima-diskriminacije-2012.pdf

136 Article 15 of the Anti-Discrimination Act.

137 Article 14 (1) of Anti-Discrimination Act.

138 Article 14 (2) of Anti-Discrimination Act.
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The obligation of the state to collect 'appropriate information, including statistical and
research data' (Article 31 of the UN CRPD) on persons with disabilities has been
partially met by including six questions relating to persons with disabilities in the
2011 Census of Population, Households and Dwellings. However, there are still no
disability specialized records that would serve as clear indicators to identify
obstacles/problems of persons with disabilities.

The most elaborated diversity monitoring has been conducted by several NGOs active
in the anti-discrimination field and who advocate for certain vulnerable groups (e.g.
national minorities, immigrants, LGBTI persons, etc.).

The equality data collected in Croatia is inadequate, comes from a variety of sources
and is far from homogeneous with respect to definitions and data collection methods.
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5. Cyprus

Expert: Nicos Trimikliniotis

1. Relevant legal framework

Legislation protecting private life and personal data

General provisions protecting privacy can be found both in the Constitution (Article 15)
and in the ECHR (Article 8), which was ratified by Cyprus on 6 October 1962 and along
the lines of which the Cypriot Constitution was modelled.

- The Constitution guarantees the right to privacy and prohibits interference with the
exercise of this right except as necessary in the interests of the security of the
Republic or the constitutional or public order or public health etc. or for the
protection of other constitutional rights.!3°

- The processing of “sensitive” data is defined as the processing of data on a
person’s race, politics, health, religion, sexual life, criminal record, etc.!4°

- National data protection legislation prohibits the collection and processing of
sensitive personal data and lists the circumstances under which this is
exceptionally allowed. These include: (a) Where processing is necessary for the
satisfaction of a lawful interest which is superior to the rights and fundamental
freedoms of the subject of the data; (b) Processing concerns exclusively data that
the subject has published or is necessary for the recognition or the exercise of a
right before a court; (c) Processing concerns exclusively statistical, research,
scientific or historical reasons, subject to ensuring that measures are taken to
protect the subjects of the data.!*' The law defines “sensitive data” as
encompassing all the elements found in the definition of the Data Collection
Directive but additionally includes sexual orientation and data pertaining to criminal
prosecutions or convictions. The definition does not cover age, however, and
disability is not explicitly mentioned, but the reference to “health” contained in the
Directive is repeated in the Cypriot law.

Legislation permitting the collection of data

There is no single or unified mechanism for collecting equality data in Cyprus and
therefore no single targeted piece of legislation regulating the collection of equality data.
Rather, different bodies collect different data in furtherance of their mandates from
which equality-relevant conclusions can be drawn. Some of these data collection
practices are supported by legislation whilst others are merely based on policy. Below is
a list of the most important ones:

- The Equality Body records data annually on the complaints received and
investigated and occasionally assigns to other parties the conducting of opinion
surveys.!*? The Equality Body’s right to collect data is spelled out in the law setting
out its mandate: Law on combating racial and other forms of discrimination

13% Constitution of the Republic of Cyprus 1960, Article 15, available at www.cylaw.org/nomoi/enop/non-
ind/syntagma/full.html, accessed on 23 February 2016.

140 Cyprus, Law ratifying the European Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data N. 28(III)/2001, 23 November 2001, available at
http://cylaw.org/nomoi/arith/2001 3 028.pdf.

141 Cyprus, Processing of Personal Data (Protection of the Individual) Law No. 138(1)/2001, Articles 2, 5(1) (e),
6(2) (e). Available at www.cylaw.org/nomoi/enop/ind/2001 1 138/section-sc2e09d944-1971-7d64-ccd4-
104729332484.html.

142 For more details, see the Equality Body’s website: http://www.no-
discrimination.ombudsman.gov.cy/ereynes/evalotes-omades-plythismoy, accessed on 23 February 2016.
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(Commissioner 2004 No. 42(I1)/2004), Article 44 of which provides for its right to
‘carry out surveys and statistics on any matter within its mandate’.143

- The police collect data on racial incidents and racial crime'#* but there is no
legislation or regulation governing this; the practice is policy-based and the data
collected and manner of processing may change from time to time.

- In education, the Ministry of Education collects data on violence in schools in
general, including non-discrimination-related incidents.'#> In 2015 a new recording
mechanism was set up by the ministry specifically for racial incidents in schools. A
pilot programme was implemented in seven selected schools, with the intention of
expend the implementation of this mechanism to other schools in 2016.14¢ The
ministry also records and publishes the number of children with disabilities
attending special schools at the primary level.'*” There is no legislation or
regulation governing these practices, which are all purely policy-based.

- The population census carried out by the state statistical services records indirectly
relevant data, such as immigration and nationality data, unemployment, religion,
nationality of children attending schools etc. The collection and processing of all
data handled by the state statistical service is governed by the Law on Statistics
No. 15(I)/2000 which regulates the manner of collecting data and the underlying
principles behind statistical practice and ethics.48

- For the purposes of operating the quota system in favour of persons with
disabilities in the public sector, a special database was set up listing the candidates
who meet the criteria for appointment under the law establishing this system. The
appointing body under the relevant legislation is under a duty to notify the
competent authorities annually of the number of persons with disabilities hired in
the preceding year and whether the percentages foreseen in the law have been
met. The law regulating this procedure is the Law on hiring persons with disabilities
in the wider public sector (Special Provisions) of 2009 No. 146(1)/2009.14°

- The Independent Authority for the investigation of complaints and allegations
against the police records data on the complaints submitted to it against members
of the police, some of which include complaints for discriminatory and racist
conduct,*® on the basis of the Law on the Police (Independent Authority for the
investigation of complaints allegations against the Police) No. 9(1)/2006.!5!

143 Cyprus, Law 42(1)/2004, available at http://cylaw.org/nomoi/enop/non-ind/2004 1 42/index.html,
accessed on 23 February 2016.

144 The data is published on the police website:
www.police.gov.cy/police/police.nsf/All/E7418C8F8C8D750CC2257E1B00395F0F/$file/Ratsismos%20Ellinika
%?202005-2014.pdf, accessed 12 January 2016.

145 For more details, see http://www.moec.gov.cy/paratiritirio via/.

146 For more details see
http://www.moec.gov.cy/agogi ygeias/pdf/kodikas symperiforas/kodikas symperiforas ratsismou.pdf.

147 For more details, see http://www.moec.gov.cy/dde/pdf/statistika el.pdf.

148 Cyprus, Law No. 15(I)/2000, 4 February 2000, available at http://cylaw.org/nomoi/arith/2000 1 15.pdf.

149 Cyprus, Law No. 146(1)/2009, 23 December 2009, Articles 4(1), 10(2), 10(3), available at
http://cylaw.org/nomoi/arith/2009 1 146.pdf.

150 For more details, see the Authority’s website:
http://www.iaiacap.gov.cy/iaiacap/iaiacap.nsf/DMLannualreports gr/DMLannualreports gr?OpenDocument,

accessed 14 January 2016.

151 Cyprus, Law No. 9(1)/2006, available at http://cylaw.org/nomoi/enop/non-ind/2006 1 9/index.html.
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2. Definitions and categories used to collect equality data

Equality data are primarily collected on the basis of complaints submitted to a particular
body with a mandate to investigate them (e.g. the Equality Body, the police or the
Independent Authority for the investigation of complaints and allegations against the
police). This type of systematic recording of complaints uses self-identification only to
the extent that the complainant has identified him/herself in the complaint. The
occasional and non-systematic surveys carried out by public or private bodies, such as
the Equality Body, universities etc, record discrimination experiences of interviewees; if
the interviewees are selected because they are members of a vulnerable group (e.g.
religious or sexual minority) then self-identification may be used. Third-party
categorisation, mutual recognition or proxies are not used as methods for defining
categories. No consultation with the data subjects has ever been carried out in order to
determine the most suitable categorisation or processing of data. The only relevant
definition found in the legislative framework is that of “sensitive data” defined in the data
protection law>” and set out in section 1 above.

3. Practical implementation
Data systematically collected

- The Equality Body relies on the complaints received, recording the number of
complaints submitted, the number investigated in a given year, the ground of
discrimination, the field of application, the complainant’s sex, the national or ethnic
origin of the complainant and the geographical district where the complainant
resides. It also records the outcome of the investigation but not in a binary form
(either “well-founded” or “groundless” complaints). Instead it lists a number of
categories where the outcome of the investigation is often mixed with the measure
taken by the Equality Body, e.g. ‘submission of reports with recommendations’ or
‘invitation to stakeholders for consultation’ or ‘the complainant was notified’
without clarifying whether or not discrimination was established.'®® These data
cover all grounds within the Equality Body’s mandate!>® and is recorded in the

152 provided the subject’s consent was given explicitly and was not extracted unlawfully or contrary to public
morals.

153 Provided the DPA also consents to the processing of the subject’s data.

154 Provided the processing is carried out by health professionals who are subject to confidentiality rules.

155 The organisation must have political, philosophical, religious or trade unionist aims and the data collected
can only be revealed to third parties if the data subject consents.

156 The precise term used by the law is “national needs” and national “security needs”.

157 Cyprus, Processing of Personal Data (Protection of the Individual) Law No. 138(1)/2001, Article 2. Available
at www.cylaw.org/nomoi/enop/ind/2001 1 138/section-sc2e09d944-1971-7d64-ccd4-104729332484.html.

158 See for instance the Report of the Anti-discrimination Authority for 2014, available at
http://www.ombudsman.gov.cy/Ombudsman/ombudsman.nsf/All/C7DFF67D3CAF7B5EC2257F14003F73A7/
$file/1Book%20DIAKRISEON%202014%20GR%20Mech%20Electr%?20Edition%20for%20web.pdf, last
accessed 14 December 2016.

159 The Cypriot Equality Body’s mandate covers race, community, language, colour, religion, political or other
beliefs, national or ethnic origin, special needs, age and sexual orientation.
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annual reports of the Equality Body, which are published on its website usually in
December of the year following the year concerned.

- The racial incidents recorded by the police also rely on complaints submitted either
to the police or to the Equality Body (which then notifies the police) or which the
police was informed about from other sources. Although the title of this registry
refers to ‘racial incidents’, the data actually include, in addition to racial or ethnic
origin, the grounds of age, sexual orientation, political belief, religion, community,
language, colour, gender and "“special needs”, a term often used in Cyprus to
denote disability. The record for the period 2005-2014 is posted on the website of
the police.16°

- The racial incidents which the Ministry of Education started recording in 2015 on
the basis of a recently set up monitoring mechanism relies on questionnaires
completed by teachers and submitted by the school units which the teachers are
attached to. The data collected by this mechanism concern racially motivated
incidents. The Observatory on School Violence, which is also operated by the same
ministry, collects data on violence irrespective of the motive, including
homophobic, racial or religious violence. The ministry does not make these data
available publicly and maintains discretion on whether to supply such data privately
upon request.

Surveys used in order to feed into EU-wide social surveys
a. Labour Force Survey!6!

The Statistical Service of the Republic systematically collects data on labour conditions
compiled under the general category of the Labour Force Survey (LFS). In Cyprus the
Labour Force Survey was carried out for the first time in 1999 and was conducted in the
second quarter of every year, but as of 2004 it turned into a continuous survey to
comply with the relevant EU acquis. It covers a sample of 3,800 households in all
districts of Cyprus, which are selected to be representative of the residents of urban and
rural areas. For the purposes of EU comparability, the survey only covers private
households and excludes people residing in collective households (i.e. institutions,
homes for the elderly, hospitals, monasteries etc.), conscripts on compulsory military
service, students who study abroad and Cypriots who work abroad. The collection of the
data from the Statistical Service is done through personal interviews and the use of
portable computers as well as through telephone interviews. The LFS aims to collect data
useful for the formulation of policy on labour matters (employment and unemployment)
and for pursuing and evaluating the programmes implemented both by Government and
by the European Union, looking at the state of employment/unemployment by branch of
economic activity, age, education, nationality, occupation, professional status, full/part
time employment etc. The LFS Ad-Hoc Module Results: Migrants and Labour Market
compiles data on access to the labour market by Cypriots, EU nationals other than
Cypriots and third-country nationals, focusing particularly on reasons for migrating,
linguistic characteristics, qualifications and methods used to find their current job.162

From an equality perspective, the data on the employment of people of different ages
and nationalities would potentially be interesting, although the data included are
insufficient to draw any equality-relevant conclusions or to inform equality policies.

160 For more details, see the website of the police:
http://www.police.gov.cy/police/police.nsf/All/E7418C8F8C8D750CC2257E1B00395F0F/$file/Ratsismos%?20
Ellinika%?202005-2014.pdf, accessed on 23 February 2016.

161 The latest LFS are available at:
www.mof.gov.cy/mof/cystat/statistics.nsf/labour 31main en/labour 31main en?OpenForm&sub=1&sel=1,
accessed on 17 March 2016.

162 Statistical Service of the Republic of Cyprus, The LFS Ad-Hoc Module Results: Migrants and Labour Market,
available at
http://www.mof.gov.cy/mof/cystat/statistics.nsf/All/OD7CF51AC24E441CC2257D9EQ03A95DB?OpenDocum
ent&sub=1&sel=1&e=8&print, accessed on 17 March 2016.
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b. European Social Survey (ESS)

This was traditionally conducted by a private university, the European University of
Cyprus. However, since 2012 no ESS has been carried out in Cyprus due to lack of
funding.

C. EU-SILC-Poverty and social exclusion63

Various surveys conducted by the state Statistical Survey compile data on poverty and
social exclusion which are used to feed into the EU-SILC surveys. These contain data on
social protection, based on public, semi-public and private expenditure on old age
benefits, disability benefits, health provisions, unemployment and housing benefits and
other categories of social provisions. The survey on the living conditions and income of
households records data on relevant poverty and identified the groups of the population
at the highest risk of poverty, based on data for income distribution and quality of life.

Not all surveys were available online at the time of writing, but the Statistical Service
provided them by email. These include a comparison between the Labour Force Survey
2014 and EU-SILC 2014 for labour force participation rates (%), the income gross
variables at household and at personal level, a comparison of SILC income target
variables and number of persons who receive income from each ‘income component’,
with external sources.

Non-systematic surveys conducted on a one-off basis

Specific data collection initiatives follow the methodology prescribed by the body
commissioning the research (often a combination of focus groups and interviews in the
case of qualitative research) and telephone interviews or face-to-face structured
questionnaires in the case of quantitative research. The Equality Body, which conducts
opinion surveys on a non-systematic basis, commissions market research companies or
universities to conduct opinion surveys which are carried out through telephone
interviews or questionnaires.'®* These surveys tend to be publicised through the media.

Data that are not published may be made available upon request at the discretion of the
body that maintains them; there is no law compelling any authority to publicise any
data. The Statistical Service of the Republic has the right to access all archives and
records of governmental departments as well as the right to require any person to
supply data for the purpose of producing statistics. 6>

There are no court decisions which are relevant to equality data collection. A Supreme
Court decision attempted an interpretation of “sensitive data” but, apart from the
elements already mentioned in the law, the only additional element established was that
a person’s name constitutes sensitive data.!%®

163 The relevant national surveys are available at:
www.mof.gov.cy/mof/cystat/statistics.nsf/populationcondition 25main gr/populationcondition 25main gr?
OpenForm&sub=58&sel=1, accessed on 17 March 2016.

164 The surveys commissioned by the Equality Body are listed on its website: www.no-
discrimination.ombudsman.gov.cy/ereynes/evalotes-omades-plythismoy, accessed 14 January 2016.

165 Cyprus, Law on statistical data No.15 (I)/2000, Articles 10, 11. Available at
http://cylaw.org/nomoi/enop/non-ind/2000 1 15/full.html, accessed on 23 February 2016.

166 Supreme Court of Cyprus, Review Jurisdiction, Yiangos Mikellides v. Republic of Cyprus through the
Commissioner for the Protection of Personal Data, Case No. 1720/2010, 30 March 2012. Available at
http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 4/2012/4-201203-1720-
10.htm&gstring=%E5%F5%E1%E9%F3%E8%E7%F4%2A%20and%20%F0%F1%EF%F3%F9%F0%2A%?2
0and%20%E4%E5%E4%EF%EC%ES%ED%2A accessed on 23 February 2016.
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4. Key issues

Cyprus has little tradition of data collection, a concept which essentially entered the
public domain with the accession of Cyprus to the EU. Few governmental bodies collect
data, a task mostly left to the state statistical service and those bodies which are tasked
with receiving and investigating complaints. At present, and in the absence of any other
mechanism to record equality data, the practice of extracting data from complaints
appears the only credible source of information in the field of equality. However, neither
the Equality Body nor the police make full use of this resource.

The Equality Body, on the one hand, records data that vary according to the field of
application - since each of the two authorities comprising the Equality Body (the Anti-
Discrimination Authority and the Equality Authority) produce their own statistical record.
Therefore each year a set of statistics is produced that relates to the employment field
(which is the domain of the Equality Authority) and another set is produced which relates
to fields beyond employment. Albeit disjointed, the record could still provide valuable
insights into the discrimination situation, but significant gaps can be found in various
fields, most notably in the processing of information as regards the outcome of
investigations, which renders it almost impossible for the reader to conclude whether a
complaint was well-founded or groundless.

On the other hand, the police record on racial incidents contains interesting data but only
on the final page does the reader become aware that the incidents recorded are not
exclusively racially motivated and that the entire spectrum of protected grounds is
covered instead. However, the only information offered by ground is the number of
incidents; no data show any characteristics of the victim or the perpetrator or the
outcome of the investigation for each ground separately. But the most striking gap of the
police statistics is the low number of incidents recorded, which suggests the existence of
serious under-reporting and under-recording, a fact over which the Equality Body and
international bodies have repeatedly expressed concern. 16’

Generally speaking, although the absence of comprehensive data on discrimination has
been criticised by a number of international reports,!®® two aspects emerge as most
problematic in spite of repeated criticisms over the years:

- the absence of any records on court decisions and the failure of the judiciary to
develop an archiving system to facilitate the retrieval of discrimination-related
decisions; and

- the fact that the Cypriot authorities continue to associate people with a specific
group by relying on visible or linguistic characteristics or on presumption, a
practice which was described by the Advisory Committee on the Framework
Convention on National Minorities (FCNM) as infringing the right to free self-
identification and being incompatible with the FCNM.'®® The reference is to Cypriot

167 The Advisory Committee on the FCNM criticised the police record for recording only eight cases of racist
crime in 2013 and 13 in 2012, which are far lower than anecdotal evidence and estimates suggest:
Advisory Committee on the Framework Convention for the Protection of National Minorities, Fourth Opinion
on Cyprus adopted on 18 March 2015, published 2 November 2015. Available at:
http://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=0900001680483
b48. accessed on 14 January 2016.

168Council of Europe, ECRI Report on Cyprus, Fourth monitoring cycle, 31 May 2011. Available at:
http://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Cyprus/CYP-CbC-I1V-2011-020-ENG.pdf,
accessed on 14 January 2016; Council of Europe, ECRI conclusions on the implementation of
recommendations in respect of Cyprus subject to interim follow up, 19 March 2014, available at
www.coe.int/t/dghl/monitoring/ecri/country-by-country/cyprus/CYP-IFU-IV-2014-021-ENG.pdf, accessed
on 23 February 2016.

169 Advisory Committee on the Framework Convention for the Protection of National Minorities, Fourth Opinion
on Cyprus adopted on 18 March 2015, published 2 November 2015. Available at:
http://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680483
b48, accessed on 14 January 2016.
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Roma who are, for policy and data collection purposes, regarded as part of the
Turkish Cypriot community due to their common language and religion, without
any consultation or free self-identification procedures.
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6. Czech Republic
Expert: Miroslav Dvorak
1. Relevant legal framework

The Czech legal system does not provide for specific legal provisions for equality data
collection; the legislation in place therefore does not explicitly set the rules for the
systematic collection of equality data nor does it impose a basic methodological
framework for their collection. The basic law regulating data collection, their processing
and storage is the Law on the Protection of Personal Data (LPD).!7% Categories including
the race, national or ethnic origin, health, sex life, religious, philosophical or political
beliefs of the data subject!’! fall under the regime of special protection for so-called
“sensitive data”.'’? Czech legislation is therefore fully in accordance with Article 8.1 of
Directive 95/46/EC. However, there are a few statutory exceptions to this strict
regulation, for example, Article 9d of the LPD regulating compliance with the obligations
in the field of employment, which provides an obligation for employers to undertake data
collection with regard to the number of employees with disabilities and to record these
data.

The Employment Act!”3 (EA) introduced a new legal “*mandatory share” as a specific form
of state employment policy. It is based on the principle of positive discrimination and
promotes employment for disabled people with medium to large employers. It
establishes and enacts mandatory quotas, which the employers concerned must meet.
The legal definition of Article 81, para. 1 of the EA stipulates that employers with more
than 25 employees are obliged to employ people with disabilities — the mandatory ratio
is 4% of the total number of employees. The LPD prefers this option, but it is not the
only way to meet the obligation laid down by the LPD (although it was for some time).174

Other exceptions to the collection of sensitive data (beyond Articles 8.2 and 8.3 of the
Directive) under the enabling provisions contained in Article 8.4 of Directive 95/46/EC,17>
have not been enacted in the Czech Republic. This means that, in addition to when
sensitive data are processed with the informed consent of a natural person, the law
allows the collection of sensitive data in extreme situations (in the case of emergency
medical care or threats to public health) and further for the purpose of the operation of
insurance systems, in order to ensure the application of legal claims in the prevention,
investigation and detection of crime, the prosecution of criminal offences and the search
for persons. Since the LPD entered into force, Article 9 has undergone relatively
significant changes. The original text specifically covered only the processing of sensitive
data based on explicit consent from the individual, the processing of data necessary for
health protection or healthcare, the protection of life or the aversion of imminent serious

170 Czech Republic, Act no. 101/2000 Coll., on the Protection of Personal Data (Zakon ze dne 4. Dubna 2000 o
ochrané osobnich (daj(), date of adoption 4 April 2000, Articles 4, 9, 21, 44, 45 www.uoou.cz/zakon-c-
101-2000-sb-o0-ochrane-osobnich-udaju-a-o-zmene-nekterych-zakonu-ve-zneni-ucinnem-od-1-ledna-
2015/ds-3109/p1=3109.

171 The data subject is the individual to whom the personal information relates (see § 4d, LPD).

172 Article 9 of the LPD expresses a basic principle of sensitive data processing, namely that sensitive data may
be processed only with the express consent of the subject and without this consent only on the basis of
situations predicted by the law (e.g. in order to preserve life and health, for the purposes of prosecuting
criminal offences and searching for persons etc.).

173 Czech Republic, Act no. 435/2004 Coll., on Employment (Zdkon ze dne 13. kvétna 2004 o zaméstnanosti),
date of adoption 13 May 2004,
https://portal.mpsv.cz/sz/obecne/prav_predpisy/akt zneni/Z0Z PLATNE ZNENI OD 1.1.2016.PDF.

174 Besides the direct employment of persons with disabilities the law currently provides for three alternatives
to this duty: a) purchasing products or services from employers employing more than 50% of employees
with disabilities, b) procurement from entities employing persons with disabilities, c) payment to the state
budget.

175 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data.
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danger to property. The latest modification of this paragraph was made in 2007, which
was supplemented by an exception which allowed for the processing of sensitive data in
criminal investigations and the search for people.

Czech anti-discrimination legislation'’® does not lay down conditions for the collection of
equality data in a predictive and clear way, despite the legitimate demand for the
collection of statistical data for the purposes of identifying the extent of discrimination
and in order to measure progress in terms of equal opportunities in the Czech Republic.
Only in the last seven years have repeated surveys based on non-targeted (anonymous)
data collection been carried out by national authorities (currently with the sole purpose
of determining the extent of segregation of Roma pupils in so-called special schools).”7,
178 While the targeted data are personal data (they relate to an individually identifiable
person), non-targeted data are not personal data because it cannot be determined to
which specific person they apply. Privacy protection under the LPD therefore applies only
to targeted, non-anonymous data.
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2. Definitions and categories used to collect equality data

Since the Czech Republic does not have legislation which would define the concept of
equality data, there is no regulation of which definitions and categories should be applied
for data collection. Furthermore, categories such as race or ethnic origin, health, sex life,
or religious beliefs are explicitly categorised as “sensitive data”, therefore the norms
governing their collection are very restrictive and targeted collection of such data is
virtually impossible. Here it is also important to note that the Czech equality body (the
Ombudsman) also does not have any mechanism by which it could collect targeted
sensitive data.

The category of nationality is also very difficult to pin down in Czech legislation. In the
2011 Census the question of nationality was included among optional questions,
although according to the Czech Anti-Discrimination Act “nationality”, in addition to race
and ethnicity, is considered a ground of discrimination. The category of “nationality”
takes on, in Czech law, yet another, purely subjective meaning. It follows from Article
3.2 of the Charter of Fundamental Rights and Freedoms!”® that everyone is guaranteed
the freedom to choose his or her nationality. Czech legislation thus understands
nationality as a matter of free choice, while the category of ethnic minority is based on
criteria which do not depend on the individual’s choice. Unsurprisingly, in the 2011

176 Czech Republic, Zakon &. 198/2009 Sb. O rovném zachazeni a o pravnich prostredcich ochrany pred
diskriminaci a o zméné nékterych zdkond (antidiskriminaéni zékon), (Law no. 198, 2009 Sb., on equal
treatment and on legal means of protection against discrimination and amending certain laws
(Antidiscrimination Act)), date of adoption 23 April 2009, www.mpsv.cz/ppropo.php?ID=z198 2009.

177 This was an obvious reaction to the judgement of the European Court of Human Rights in the case of D.H.
and Others v. the Czech Republic (Application no. 57325/00), 13 November 2007,
http://hudoc.echr.coe.int/eng#{"fulltext":["57325/00"],"documentcollectionid2":["GRANDCHAMBER","CHA
MBER"],"itemid":["001-83256"]}.

178 Special education is designed for students with moderate and severe learning disabilities, multiple
disabilities or autism. Students are enrolled in special schools at the request of their parents (or legal
representative) and a written recommendation from the school counselling facility.

179 Czech Republic, Law no. 2/1993 Coll., Charter of Fundamental Rights and Freedoms (Listina zékladnich prav
a svobod), date of adoption 16 December 1992, www.psp.cz/docs/laws/listina.html.
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Census it was even possible to state two nationalities!®® simultaneously. Similarly
unsurprising was that only 13,109 people!®! indicated Roma nationality, while estimates
of the Roma population in the Czech Republic are between 150,000 and 300,000
persons.'82 Data on nationality based only on self-identification, without the
accompanying determinants such as country of birth (migration background), mother
tongue and others, are therefore very vague. The Czech Statistical Office disaggregates
the majority of the data obtained on the basis of gender and age.'83 Selective surveys on
the number of people with disabilities and the structure of this group are conducted by
the Czech Statistical Office at intervals of five to six years.'®8 An individual is considered
to have a disability if his or her physical, sensory and/or intellectual abilities or mental
health are different from what would be seen as typical and if it can be justifiably
assumed that this condition will persist for more than one year. The difference from what
would be considered typical must be of a type or range which usually causes a restriction
to or factual disabling of the individual’s self-fulfilment in society.8>

The collection of data with regard to religious affiliation only takes place regularly during
the Census, where a response on this topic is optional. In 2011, the respondent could
either subscribe to a particular faith or could state ‘believer - does not belong to any
church or religious society’. Official data collection in the field of LGBTI is practically
absent, as stated in the ECRI report on the Czech Republic from 2015;18 the missing
data are at least partially substituted in particular by large EU surveys, such as the
Eurobarometer or FRA.187

3. Practical implementation

The Czech Statistical Office (www.czso.cz) collects, analyses and evaluates statistical
data in the Czech Republic. The Czech Statistical Office also conducts data collection,
analysis and evaluation of data within the European statistical surveys, e.g. the Labour
Force Survey!® and the Survey on Income and Living Conditions of households within
the EU-SILC.'® The LFS is processed once a quarter and the EU-SILC annually. The
Czech Statistical Office publishes relevant statistical surveys and the results of the
investigation, but the identity of respondents is subject to strict anonymity. The results
of the survey can be accessed only by authorised employees of the Czech Statistical
Office, who are bound to secrecy (more detail in the section on the methodology of

180 1n the Czech Republic the category of “nationality” is closer to the category of “national minority” than to
“state citizenship”.

181 Czech Statistical Office, Population by age, nationality and gender,
https://vdb.czso.cz/vdbvo2/faces/cs/index.jsf?page=statistiky #katalog=30715.

182 Hlavacek, K. (2014): Romové v Ceské republice [Roma in the Czech Republic], studie ¢. 5.341, Parlamentni
institut, Praha.

183 Czech Statistical Office, public database, Statistics:
https://vdb.czso.cz/vdbvo?2/faces/cs/index.jsf?page=statistiky&filtr=G~F M~F Z~F R~F P~ S~ null null

184 This is a survey completed, in particular, by doctors and social workers. The basis for completing the
questionnaire is the medical records of selected patients (with disabilities). The actual questionnaire is
anonymous, neither the name nor the patient's personal identification number (persons with disabilities)
are stated.

185 Compare the methodology of the survey:

Www.czso.cz/documents/10180/20543019/metodicke vysvetlivky vspol3.pdf/6e73119a-a42d-44d7-9e2b-
Oleef7a30b9a?version=1.0.

186 ECRI report on the Czech Republic (fifth monitoring cycle), ECRI (2015)35, published on 13 October 2015,
page 31.

187 E.g.: European Commission, Brussels (2015): Special Eurobarometer 437, Discrimination in the EU in 2015
or FRA - European Union Agency for Fundamental Rights, Vienna (2013): European Union lesbian, gay,
bisexual and transgender survey,; Results at a glance.

188 Czech Statistical Office, Employment and Unemployment, available at: www.czso.cz/csu/czso/employment-
and-unemployment.

189 Czech Statistical Office, Living conditions, Household Income and Expenditure, available at:
WWW.czs0.cz/csu/czso/living conditions household income and expenditure stat.
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investigation).1°% Within the LFS, equality data on age and gender are collected,®* while
within the EU-SILC, equality data are collected on age, sex, marital status and
parenthood.'®? In addition, data on foreign origin and disability are included in the LFS
ad hoc modules.

During the 2011 Census, for example, data on registered and de facto (legally
formalised) partnerships of same-sex couples were collected and were further evaluated
in conjunction with the characteristics of sex, age, educational level, childcare,
nationality and religion.'®®> The Czech Statistical Office conducts regular surveys of
people with disabilities, in order to ascertain numbers and their gender, age, economic
activity or whether they receive social benefits etc. The purpose of the research is to
obtain relevant information as a basis for strategic decisions for the improvement of the
living conditions of people with disabilities. Data on sexual orientation, race and ethnicity
are not within the official national statistical surveys collected.

The Public Defender of Rights (Ombudsman) www.ochrance.cz, as the equality body,
implemented significant research into the ethnic composition of students of the so-called
“special schools”*®#, the purpose of which was to obtain relevant data on Roma children
placed in special and practical schools (designed for children with ADHD). This followed
the judgment of the ECtHR in the case of DH and others v. Czech Republic.'®> The
Ombudsman’s surveys are largely one-off activities which are not carried out
systematically for objective reasons, due to the lack of funding and related staffing
capacities of the Ombudsman’s office.

The Ministry of Education, Youth and Sports, through the Czech School
Inspectorate, carries out regular surveys on the ethnicity of pupils in former special
schools, using a method of identification based on indirect criteria (a survey among the
heads of special and practical schools). For example, in 2010 the Czech School
Inspectorate carried out a similar local investigation - a series of observations in 171
primary schools. The results of these studies became the basis of the strategic document
published by the Ministry: Action plan for inclusive education for the period 2016-
2018.1%

NGOs collect data mainly internally, within the framework of the provision of services to
individuals. Statistical data are published in their own annual reports, also for the
purpose of influencing public policy. In 2007 the League of Human Rights formulated
recommendations for the Czech Government on how to eliminate ethnic discrimination in
primary education. This document included a draft methodology for collecting ethnic
data.'®” An NGO called PROUD records unofficial statistics on registered partnerships.°8

190 Available at: www.czso.cz/documents/10180/23178400/zp metodika 20150625 en.pdf/e39f7eab-e6f1-
4142-8c5c-cfbd679756b9?version=1.1.

191 Results of the LFS (Employment and Unemployment) available at: www.czso.cz/csu/czso/zamestnanost-a-
nezamestnanost-podle-vysledku-vsps-ctvrtletni-udaje-4-ctvrtleti-2015.

192 Results of EU-SILC (Household Income and Living Conditions) available at:
WWW.czso0.cz/csu/czso/household-income-and-living-conditions-2014.

193 Czech Statistical Office, Registrované partnerstvi je Castéjsi u muZd, available at:
WWW.Czs0.cz/csu/czso/0800492b9c.

194 Office of the Ombudsman (2012), Vyzkum etnického sloZeni 24k byvalych zvidstnich $kol [Study of the
ethnicity of pupils at former special schools], available at:
www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyzkum/Vyzkum skoly-zprava.pdf.

195 D.H. and others v. the Czech Republic (Application No. 57325/00), Judgement of the Grand Chamber of the
ECtHR, 13 November 2007. Available at
http://hudoc.echr.coe.int/eng#<{%22fulltext%22:[%2257325/00%22],%22documentcollectionid2%22:[%2
2GRANDCHAMBER%22,%22CHAMBER%?22],%22itemid%22:[%22001-83256%22]}.

196 The Ministry of Education (2015), Ak&ni plan inkluzivniho vzdéldvani na obdobi 2016-2018 [Action plan for
inclusive education for the period 2016-2018], available at: www.msmt.cz/ministerstvo/novinar/akcni-plan-
inkluzivniho-vzdelavani-na-obdobi-2016-2018.

197 | eague of Human Rights (2007), Systémové doporuceni Ligy No. 4 - Sbér dat uréujicich etnickou prislusnost
Jako nastroj pro zjisténi rozméru diskriminace romskych déti [System recommendations League no. 4 -
datat collection as a tool to define the extent of discrimination against Roma children], available at:
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Universities and research institutes play a relevant role in data collection,
particularly through research. As an example, in 2009, sociologist Olga Pechova
published a study on the topic of discrimination based on sexual orientation, on the basis
of a questionnaire survey conducted amongst 496 homosexual and bisexual
respondents.’® An important element in the process of data collection is research
conducted within the European Social Survey (ESS).2%° The Institute of Sociology of the
Czech Academy of Sciences??! performs the role of national infrastructure node within
the ESS for the Czech Republic. Individual quantitative ESS surveys have been carried
out every two years since 2002 (only the 3rd round of investigation was not undertaken
in the Czech Republic). Surveys are based on looking at the values, attitudes, behaviour
and socio-demographic and socio-structural characteristics of the population of the
Czech Republic. Respondents aged 15 years and over are selected using stratified
probability sampling and interviewed using standardised interviews with the help of
commercial research agencies such as ppm factum research Ltd. or Median Ltd.

Concerning the case law, it is important to mention the evolution of the jurisprudence
of the Czech courts, particularly in connection with the ECtHR judgment in D.H. and
others v. Czech Republic.?°> The Supreme Court noted (judgement No. 30 Cdo
4277/2012)%93 that the statistical data are sufficient for the burden of proof to play a role
in the reasoning of the Court, but in this case, the court did not treat the statistical data
as prima facie evidence, because they showed 40% of pupils in special schools were
Roma, and according to the current ECtHR case law, it is only such statistics where the
proportion is above 50% that is sufficient to establish prima facie evidence, with
reference to ECtHR judgment in OrSus and others v. Croatia (Application no.
15766/03).2%* The Constitutional Court of the Czech Republic (No. II. US 1609/08),20>
also noted the admissibility and sufficiency of evidence based on statistical data for the
plaintiff's burden of proof in matters of discrimination (in this case it was age
discrimination, consisting of the termination of employment for alleged organisational
reasons of an employee of the Office of Government who was over 50 years old).

4. Key issues

The extent of equality data collection in the Czech Republic is very limited, piecemeal
and lacks an adequate legal framework. A significant part of the political class regularly

http://llp.cz/2007/07/doporucni-vlade-ke-zlepseni-situace-v-oblasti-lidskych-prav/.

198 platforma pro rovnopravnost, uznani a diverzitu - PROUD (2015), Pocet registrovanych partnerstvi v CR
[Number of registered partnerships in the Czech Republic], available at:
https://infogr.am/pocet registrovanych partnerstvi v_cr.

199 pechova, O (2009), ‘Diskriminace na zakladé sexualni orientace’ [Discrimination based on sexual
orientation], in E-psychologie [E psychology], 3/2009, available at: http://e-psycholog.eu/pdf/pechova.pdf.

200 Documents and data files of the ESS in the Czech Republic can be found at:
WwWw.europeansocialsurvey.org/data/country.html?c=czech republic.

201 More information about the Institute of Sociology of the Czech Academy of Sciences is available at:
WWW.Soc.cas.cz/en.

202 D, H. and Others v. the Czech Republic (Application No. 57325/00), Judgement of the Grand Chamber of the
ECtHR, 13 November 2007. Available at:
http://hudoc.echr.coe.int/eng#{%22fulltext%?22:[%2257325/00%22],%22documentcollectionid2%22:[%2
2GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-83256%22]}.

203 J,S. v. Czech Republic, Ministry of Education, Youth and Sports, judgement No. 30 Cdo 4277/2012,
Supreme Court of the Czech Republic, 13 December 2012. Available at:
http://nsoud.cz/Judikatura/judikatura ns.nsf/WebSearch/19B60A918249AF79C1257AFA0055D09F?0openDo
cument&Highlight=0.

204 Orsus and others v. Croatia (Application No. 15766/03), Judgement of the Grand Chamber of the ECtHR, 16
March 2010. Available at:
http://hudoc.echr.coe.int/eng#{%22dmdocnumber%22:[%22864619%22],%22itemid%22:[%22001-
97689%221]}.

205 J.H. v. Czech Republic, Office of the Government of the Czech Republic, judgement No. II. US 1609/08,
Constitutional Court of the Czech Republic, 27 May 2009, available at:
http://nalus.usoud.cz/Search/ResultDetail.aspx?id=62527&pos=2&cnt=28&typ=result.
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questions the usefulness of anti-discrimination legislation,2° the basic assumption being
that measurement of the extent of discrimination, in order to acquire more efficient
adjustments of equality policies and wider inclusion of the largest possible number of
citizens into the core of social opportunities, is artificial and comes at the expense of the
freedom of others. The lack of a stronger identification with the principles of equal
opportunities is also criticised by some international organisations, such as the United
Nations which noted the ‘lack of reliable socioeconomic data on Ethnic Minorities and
Non-Citizens, including statistics disaggregated by gender and national or ethnic origin,
particularly in the areas of employment, housing, health services, social protection and
education’, and recommended that the Czech Republic in addition adopt all necessary
measures ‘to improve its data collection system, including the national census...’.2%”

In terms of comparative studies by the OECD,?% the Czech Republic’s education system
has one the highest levels of social segregation, bringing together children from poor
backgrounds in one school and children from affluent backgrounds in other schools,
despite the fact that the Czech Republic has not yet launched a monitoring system for
social and territorial disparities and their effects on the educational path of children. As
an example of good practice, we could highlight the Ombudsman (equality body), who
made use of the somewhat vague statutory provision that allows the office to ‘conduct
research’ on the right to equal treatment?°® and undertook research into the ethnic
composition of pupils in former special schools. The purpose of the research was to
obtain relevant data on Roma children placed in special and practical schools (designed
for children with ADHD), following the judgment of the ECtHR in the case of DH and
others v. Czech Republic. The research was conducted in 67 former special schools using
an observational methodology and third-party identification on the basis of indirect
criteria.?!® The research was able to back up an assumption of a persistent tendency of
discrimination against Roma children in access to education; their presence in former
special schools amounted to 32-35%.2%!! It was a one-off survey which has not been
repeated since.

In 2014, the Ombudsman carried out extensive research on the phenomenon of
discrimination under-reporting, in connection with the findings published in a research
study by EU-MIDIS from 2009.2'2 The research methodology was based on field surveys
(standardised interviews with 2,079 respondents, including 51 in-depth interviews with
members of groups characterised by the protected grounds) and on the analysis of the
activities of actors involved in the enforcement of the right to equal treatment (NGOs,
courts and state inspection bodies).

206 See, for example, the accompanying resolution to the Senate no. 377 of 23 April 2008: ‘The Senate
considers the adoption of the Antidiscrimination law as an instrument for the implementation of the
requirements of European law, failure to do so may result in the Czech Republic being penalised. However,
the Senate does not identify with the character of the regulation, which artificially extends the natural
evolution of society and does not respect the cultural differences of the Member States and ultimately
elevates the requirement of equality above the principle of freedom of choice. The Senate urges the
Government not to approve the adoption of further anti-discrimination laws at EU level.’

207 United Nations Committee on the Elimination of Racial Discrimination: Concluding observations on the
combined tenth and eleventh periodic reports of the Czech Republic, 25 September 15,
CERD/C/CZE/C0O/10-11, body 5 a 6.

208 OECD (2012), Equity and quality in Education: Supporting disadvantaged students and schools, OECD
Publishing, www.csicr.cz/getattachment/0f06a478-efa4-45b1-9abd-42f7c6109dfa

209 Compare Art. 21bb, Act no. 349/1999 Coll., on the Ombudsman, see www.ochrance.cz/zakon-o-verejnem-
ochranci-prav/

210 Office of the Ombudsman (2012), Popis metody a vysledky vyzkumu etnického sloZeni 23k byvalych
zvilstnich $kol v CR v roce 2011/2012 [Description of the methods and results of research into the ethnic
composition of pupils at former special schools in the Czech Republic], pages 14-15. Available at:
www.ochrance.cz/fileadmin/user upload/DISKRIMINACE/Vyzkum/Vyzkum skoly-metoda.pdf.

211 1bid., p. 20. The proportion of Roma in the total population of the Czech Republic is estimated at 2% -2.5%.

212 Office of the Ombudsman (2015), Diskriminace v CR: obét diskriminace a jeji pfekdZky v pFistupu ke
spravedinosti. Zavérecna zprava z vyzkumu verejné ochrankyné prav [Discrimination in the Czech Republic.
Victims of discrimination and barriers to access to justice. Final report by the Ombudsman], available at:
http://spolecne.ochrance.cz/fileadmin/user upload/projekt ESF/Konference diskriminace/diskriminace CE

upravena.pdf.
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These activities of the Ombudsman are, however, conditional on many factors, firstly on
a certain level of funds, but also the institution needs to have a sufficient number of
qualified staff. The Czech equality body does not have sufficient financial and human
resources for the systematic collection of data.

For a long time now (the last 15 years) NGOs have sought to promote and encourage
the collection of equality data by state institutions, but these efforts are constantly met
with unwillingness and rejection. As an example of bad practice, it is useful to look at the
activity of the NGO, the Czech Helsinki Committee, which relates to the collection of
ethnic data on prisoners. In 2003 the Czech Helsinki Committee developed a research
methodology on the ethnicity of prisoners and conducted pilot study, the aim of which
was to test the hypothesis according to which the Roma account for more than 30% of
the prison population. The research methodology was based on the simultaneous use of
methods of self-identification, identification by a third party on the basis of observations
by researchers and identification by a third party on the basis of observation by
employees of the Prison Service. The implementation of the research was rejected by the
Prison Service in 2004.213

An example of good practice in equality data collection (especially ethnic data) is a
research agency, Gabal Analysis and Consulting, requested by the Office of the
Government of the Czech Republic. The aim was to obtain a qualified overview of the
situation in the “socially excluded localities” (inhabited mainly by Roma). In 2005 and
2014 Gabal Analysis and Consulting (www.gac.cz) carried out research, commissioned
by the Government Office, which resulted in a comprehensive analysis of the issues of
social exclusion in the Czech Republic. The research was (in addition to many another
methods) based on field surveys conducted in 2014 in 205 municipalities.?* The
research from 2014 became the fundamental starting point for the formulation of
government policy materials and equality planning: the Strategy on Roma Integration for
the Years 2015-2020.215

Lack of systematic and relevant equality data represents not only an obstacle in the
adoption of adequate efficient public policy on equality but, in the circumstances of the
Czech Republic, also eliminates the obtaining of factual evidence on the extent and
patterns of discrimination, which is much needed to reinforce the seriousness of the
issue of inequality mainly on the Czech political agenda.

213 Available at: www.jirkoc.cz/projekty/prehled.htm; Gabal, I, Visek, P (2006), Vychodiska strategie boje proti
socialnimu vylouceni [Fundamental strategy to combat social exclusion], p. 17, footnote No. 40, available
at www.gac.cz/userfiles/File/nase prace vystupy/GAC Strategie soc vylouceni.pdf.

214 GAC (2015), Analyza socialné vyloucenych lokalit v CR [Analysis of socially excluded localities in the Czech
Republic], available at:
www.gac.cz/userfiles/File/nase prace vystupy/Analyza socialne vyloucenych lokalit GAC.pdf.

215 Available at: www.vlada.cz/cz/clenove-vlady/pri-uradu-vlady/jiri-dienstbier/aktualne/vlada-schvalila-
strategii-romske-integrace-do-roku-2020-126945/.
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7. Denmark
Experts: Martin Bak Jorgensen and Ruth Emerek
1. Relevant legal framework

There is no law which requires the collection of equality data. Statistics Denmark (DST),
which was established in 1850,%!¢ is the central authority for official Danish statistics and
is part of the Ministry of Social Affairs and the Interior.?!” DST has to collect process and
publish statistical information on social conditions, can assist committees and
commissions in statistical questions, make statistical analyses and forecasts, and collect
statistics through international statistical collaboration. Furthermore, DST provides
statistical information for use by the government administration and the legislature. If a
public authority or institution intends to begin the collection and processing of statistical
information, DST must be notified. Although DST has by law the obligation ‘to collect,
process and publish statistics on social conditions’, this act (or previous acts) does not
mention any obligation for DST to collect equality data. Furthermore, DST does not
collect sensitive data, and the strategy plan for DST does not include statistics on
equality as a goal.?!8

The Danish law on the processing of personal data totally or partly by means of
electronic data processing, or personal data later included in a register,?!® directly states
that sensitive data, including a person’s racial or ethnic origin, religious or philosophical
belief, health and sex life cannot in general be processed (stk. 1).22° However,
exemptions exist: where the data subject has given his/her explicit consent to the
processing of such data; where processing is necessary to protect the vital interests of
the data subject or of another person where the person concerned is physically or legally
incapable of giving consent; where the processing relates to data which have been made
public by the data subject; or the processing is necessary for the establishment, exercise
or defence of legal claims.??!

If the data subject has given his/her explicit consent, processing may be carried out in
the course of its legitimate activities by a foundation, association or any other non-
profit-seeking body with a political, philosophical, religious or trade union aim of the data
relating to the members of the body or to persons who have regular contact with it in
connection with its purposes.???2 The provision laid down in stk. 1 does not apply where
processing of the data is required for the purposes of preventive medicine, medical
diagnosis, the provision of care or treatment or the management of healthcare services,
or where those data are processed by a health professional, subject under law to the
obligation of professional secrecy.??3 Processing of the data mentioned in stk. 1 may take
place where the processing is required for the performance by a public authority of its
tasks in the area of criminal law.??* Finally, there is also a possibility of processing
sensitive data due to substantial public interests.??> The supervisory authority, the
Danish Data Protection Agency (Datatilsynet-DPA), must give its authorisation in such

216 Gtatistics Denmark’s website: www.dst.dk/da/OmDS/strategi-og-kvalitet/historie. Accessed 11 January
2016.

217 Danmarks Statistik (2006), Lovsamling om Statistik
www.danmarksstatistik.dk/Site/Dst/Udgivelser/GetPubFile.aspx?id=10035&sid=Ilovsam2006.

218 Gtatistics Denmark (2009): STRATEGY 2015 - Objectives and frameworks for the development of statistics.
Kgbenhavn.

219 Denmark, Act 429, Act on Processing of Personal Data (Persondataloven).

220 Denmark, Act 429, Act on Processing of Personal Data (Persondataloven), §7 stk.1.

221 Denmark, Act 429, Act on Processing of Personal Data (Persondataloven), §7 stk.2.

222 Denmark, Act 429, Act on Processing of Personal Data (Persondataloven), §7 stk.4.

223 Denmark, Act 429, Act on Processing of Personal Data (Persondataloven), §7 stk.5.

224 Denmark, Act 429, Act on Processing of Personal Data (Persondataloven), §7, stk. 6

225 Denmark, Act 429, Act on Processing of Personal Data (Persondataloven), §7, stk. 7: ‘where the processing
of data takes place for reasons of substantial public interests. The supervisory authority shall give its
authorisation in such cases’.
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cases.??%, 227 This in fact means that although the law directly prohibits the collection of
equality data for monitoring the development of discrimination or equality in the various
areas mentioned above, through the exemptions it is made explicitly clear that this is
allowed in the case of substantial public interest.

Thus Denmark prohibits the processing of personal data revealing ‘racial or ethnic origin,
political opinions, religious or philosophical beliefs, trade-union membership and the
processing of data concerning health or sex life’ (the definition of special data in Danish
law), as described in Article 8.1 of the Data Protection Directive 95/46/EC.2%8 Although
Denmark has exemptions for all grounds of discrimination for reasons of substantial
public interest,??° the DPA needs to give permission for the processing of equality data in
such cases, thus acting as a safeguard.?*® However, substantial public interest has not
yet been defined.
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2. Definitions and categories used to collect equality data

Data on religious or philosophical belief and sexual orientation or personal
characteristics, such as disability, race and ethnicity, are not available. This kind of
information is only available in surveys and, as stated by a representative from DST
(head of section, population division) the above-mentioned data could not be provided
as they do not primarily relate to government statistics.?32

Data from DST can be disaggregated by age and gender, but not by disability, as
Denmark does not register disability as such - only if the person receives an early
retirement pension (due to limitations to working capacity) or disability supplement.
Similarly, data cannot be disaggregated by ethnic or racial origin, unless proxies such as
country of origin and citizenship are used, nor by sexual orientation, although DST does
publish data on registered or married same-sex partners. Finally, data cannot be
disaggregated by religious belief, except regarding belonging to the Danish Evangelical
Lutheran Church.

Proxies for ethnic and racial origin are defined in Denmark by DST as follows (DST notes
that no other countries use the same definitions, which makes comparison with other
countries difficult):

226 The DPA is the governmental authority which oversees the Act on the Processing of Personal Data. The

authority consists of a Council and a Secretariat. The Secretariat employs around 35 staff who carry out the

DPA day-to-day operations under the leadership of a Director.

See www.datatilsynet.dk/english/the-danish-data-protection-agency/introduction-to-the-danish-data-

protection-agency/.

228 Denmark, Act 429, Act on Processing of Personal Data (Persondataloven), §7 stk.1.

229 Denmark, Act 429, Act on Processing of Personal Data (Persondataloven), §7 stk.7.

230 The DPA website: www.datatilsynet.dk/english/the-danish-data-protection-agency/introduction-to-the-
danish-data-protection-agency/. Accessed 11 January 2016.

231 Only with the consent of the data subject.

232 EC (2008), The fight against discrimination and the promotion of equality. How to measure progress done.
http://ec.europa.eu/social/main.jsp?catld=618&langld=en.

227
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o Immigrant: an immigrant is defined as a person born abroad whose parents are
both (or one of them if there is no available information on the other parent)
foreign citizens or were both born abroad. If there is no available information on
either of the parents and the person was born abroad, the person is also defined as
an immigrant.

o Descendant: a descendant is defined as a person born in Denmark whose parents
(or one of them if there is no available information on the other parent) are either
immigrants or descendants with foreign citizenship. If there is no available
information on either of the parents and the person in question is a foreign citizen,
the person is also defined as a descendant.

o Person of Danish origin: a person - regardless of place of birth — who has at least
one parent who is a Danish citizen and was also born in Denmark.

Country of origin is defined as follows:

o When no information about the parents is known, the country of origin is defined
on the basis of the person’s own information. If the person is an immigrant, it is
assumed that the country of origin is the same as the country of birth. If the
person is a descendant, it is assumed that the country of origin is the same as the
country of citizenship.

o When information is known only about one parent, the country of origin is defined
as the parent’s country of birth. If this is Denmark, the country of citizenship is
used.

o When information is known about both parents, the country of origin is defined as

the mother’s country of birth or country of citizenship. (Statistics Denmark:
Documentation of statistics for immigrants and descendants 2016)233

3. Practical implementation

Statistics Denmark bases its main collection of person data on the personal identification
number (PNR), as everyone who is legally living in Denmark has a personal identification
number which follows them from cradle to grave - or from the first time the person
immigrates to Denmark until such time as they ultimately emigrate again.23* This is in
line with the Data Protection Directive 95/46/EC Article 8.7.23>

The PNR was introduced as a consequence of the establishment of the Danish Civil
Registration System (Det Centrale Personregister, CPR) by law in 1968.236, 237 The CPR
registers a person’s PNR, the PNR of their parents and children, the person’s age, hame,
address, marital status, the PNR of their spouse, their family ID, place of birth, country
of origin, citizenship, whether they are a member of the State Church (Folkekirken), and
data on dates of immigration and emigration and the country from which the person
immigrated or to which they emigrated. As a consequence, the last census in Denmark
was run in 1970, and since then data from the registers has replaced the census. Thus
DST has data and publishes data, e.g. on same-sex marriage and legally recognised
partnerships, but sensitive data, such as a person’s racial or ethnic origin, religious

233 Available at: www.dst.dk/en/Statistik/dokumentation/documentationofstatistics/immigrants-and-
descendants/comparability.

234 |BK nr 5 af 09/01/2013 Geeldende (CPR-Loven).

235 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data.

236 Nielsen H (1991), COR - Danmarks Folkeregister [Denmark’s population register], CPR-Kontoret, April
1991, https://cpr.dk/media/166397/cpr%20-%20danmarks%?20folkeregister.pdf.

237 The 10-digit personal identification number (PNR) is based on the person’s date of birth (the first six digits),
followed by four digits which are specific to the individual, and where an odd number indicates that the
person is male and an even number that they are female. Thus there is no room to indicate an intersex
person.
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belief, health and sexual orientation, are not included in the registers.?3® There is no
evidence of data collection on intersex people.

The PNR is the key to a series of information on the individual. Data from the CPR, with
the PNR as the key, can be combined with data on an individual level from various other
registers, such as education (from the registers on education) or workplaces (from the
integrated database for the labour market) etc. Some data are registered by date (for
instance, birth), some data are registered on a weekly basis (for instance,
unemployment) and others on an annual basis (for instance, workplace information
about the individual).

As the collection by DST is register-based, many types of data needed for processing
equality data are in fact collected, and quite a few of these data are accessible in tables
and free of charge from DST’s online database, Statistikbanken.?3° However, the proxies
and operationalisation of the various concepts may be debated as to whether they are
valid variables for the concepts. Data from registers are compatible with similar data
from registers in other countries, e.g. Sweden.

Access (given on an individual basis) to analysis of register data from DST can be
granted to researchers and analysts from Danish research environments pre-approved
and authorised by DST, and authorisations can be granted to Danish public research and
analysis environments e.g. ministries. Thus some equality data can be accessed if and
when needed. The fee for access depends on the amount of data and the number of
registers which have to be accessed.

With regard to equality data specifically, current practice is that no such equality data
are published (except for facts on gender equality). No sensitive data are collected by
official authorities, although this would be possible due to the exemptions contained in
the Act on Processing of Personal Data.

Statistics Denmark produces the Danish Labour Force Survey (LFS), which gives a
description of the labour market status of the Danish population. This description
includes a classification of people into employed, unemployed or outside the labour force
(economically inactive). Furthermore, the survey provides detailed data on, for example,
hours worked, conditions of employment, job search and participation in courses and
other education e.g. in-service training or school courses. The Danish LFS has been
produced yearly since 1984 and, from 1994, the survey has been produced continuously
throughout the year. As the Danish LFS follows common European concepts and
guidelines, it is the best Danish survey for international comparisons on labour market
statistics. Data are delivered quarterly to the European statistical office, Eurostat.?4°
Results from the Danish LFS are published in the news release, Nyt fra Danmarks
Statistik (News from Statistics Denmark), and data are also available from
Statistikbanken.?*! However, the LFS does not include equality data except gender and
age.

238 Gtatistics Denmark: CPR-oplysninger, www.danmarksstatistik.dk/da/Statistik/dokumentation/Times/cpr-
oplysninger. Accessed 11 January 2016.

239 Statistikbanken is accessible in Danish and English at:
www.statistikbanken.dk/statbank5a/default.asp?w=1088. Accessed 11 January 2016.

240 The LFS is quarterly, based on a stratified sample of 40,532 individuals, with people aged 15 to 74 years
drawn from administrative registers. The interviews are conducted by telephone. Every respondent is
interviewed about one specific reference week and the interviews are conducted daily all year round.
Respondents are surveyed four times: For the first two quarters in a row and, after a break for two
quarters, the respondents are interviewed again for two quarters in a row. The sample is weighted to
measure the entire population in Denmark accounting for e.g. gender, age, registered unemployment and
income.

241 www.dst.dk/en/Statistik/dokumentation/documentationofstatistics/labour-force-survey.
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Denmark participates in the European Social Survey and has taken part in all rounds
since 2002. In Denmark it is represented by a coordinator from the Danish National
Center for Social Research (SFI).?*? In Denmark the data collection is done through
computer-assisted personal interviewing (CAPI), where the survey questions have been
adjusted to the Danish context. It is a representative sample of everyone one aged 15
and over. The data compiled for the ESS comprise topics such as social position,
experiences of discrimination and quality of life.

Furthermore, since 2003 Statistics Denmark has produced results from surveys on
indicators of welfare to provide a statistical picture of the population’s living conditions
and risk of social exclusion. Similar surveys have been produced in all EU Member States
since 2005, following the same guidelines. However, the Danish statistics on welfare
indicators are just a small part of the EU-SILC. The interview part of the survey includes
information on household composition and living conditions, with questions on how easy
it is for the household ‘to make ends meet’ and the financial burden of housing costs.
Further information is collected on health conditions and position on the labour market,
etc. The interview questions are supplemented by register-based information, mainly on
incomes and demographics. Statistics Denmark stresses that, where register-based
information is available, it should normally be used instead of the SILC information.2*3
The data can be compared over time and between countries participating in the EU-SILC
without problems arising. Some main figures are published in Nyt fra Danmarks Statistik
(News from Statistics Denmark) and data are also available from Statistikbanken.
However, the welfare indicators do not include equality data except gender and age.?*

The only systematic data collected in Denmark on discrimination experiences based on
ethnicity are data on self-perceived discrimination of ethnic minority members collected
through the Integration Barometer. The Social-Democrat-led government launched the
‘National Integration Barometer’ in late 2012 to monitor the progress of integration.?# It
is an instrument designed to measure integration according to nine specific goals
(employment, education, equal treatment etc.). The data for the different indicators
come from DST and a Danish education database, as well as surveys.?*¢ The intention
was to have yearly updates to enable progress to be monitored, but data can be delayed
for 12 years before they are accessible through the Barometer. There is no time-limit
for this initiative. It was not decided by law but is a tool designed by the former Ministry
of Social Affairs and Integration. It focuses on ethnic minorities and uses the DST
definitions.?4” It is thought to be an instrument for smaller municipalities, in particular.
These often do not have well-developed local-level integration policies and the data from
the Integration Barometer may be the only means to measure progress, whereas
municipalities with more comprehensive policy frameworks may have developed
additional measures, such as in Copenhagen and Aarhus.?*® The measures are only
informative, however, and no results have yet been derived from the individual
outcomes, although it is stated that active measures should be put in place if the
outcomes of the different goals are assessed to be unsatisfactory.

242 www.europeansocialsurvey.org/about/country/denmark/ess denmark.html.

243 The interview questions are only answered by one adult in each household. It is assumed that the answer
on, say, the ability to make ends meet will be valid for all household members. The sample size is about
12,000 households, of which about 5,500 participate. Except for the sampling error, no other special error
issues are relevant for the data published in Denmark.

244 www.dst.dk/en/Statistik/dokumentation/documentationofstatistics/welfare-indicators. Accessed 11 April
2017.

245 www.integrationsbarometer.dk/.

http://integrationsbarometer.dk/det-nationale-integrationsbarometer/indikatorer;
www.nyidanmark.dk/bibliotek/publikationer/vejledninger/2004/Introduktionsprogrammet mv_efter
integrationsloven/html/chapter08.htm; the Danish education database is operated by the Ministry of
Immigration, Integration and Housing.

247 www.dst.dk/en/Statistik/dokumentation/documentationofstatistics/immigrants-and-
descendants/comparability.

248 Jgrgensen, M. B. (2014), Decentralising immigrant integration: Denmark’s mainstreaming initiatives in
employment, education, and social affairs. Brussels: Migration Policy Institute Europe.
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The Integration Barometer monitors the discrimination experience of ethnic minorities.?*°
The Danish municipalities, for their part, have access to data from local integration
barometers (containing six of the goals).?>°

The results of discrimination experience analysed through the national and local
integration barometers are available to the public. The data are taken from DST twice a
year and some variables (equal treatment; autonomy) are based on survey data. The
latter can be 1V years old.?>!

4. Key issues

The Danish register data could be used for processing equality data, as information in
the registers can be disaggregated by age and various proxies, e.g. ethnicity. However,
the problem is that little emphasis is given to issues of equality (except for gender
equality) by the relevant Danish authorities. This is shown, for instance, in the limited
attention given to issues of discrimination.

The Ministry of Equality (Ministry for Children, Education and Gender Equality) has the
responsibility for developing and coordinating the government’'s equality policy -
concerning gender equality. However, various ministries have responsibility for equality
policy within their policy areas. Nevertheless, there is more concern in Denmark about
gender equality in the law rather than substantive equality.?*2 There is apparently no
official responsibility for equality in general.

There is currently little political support for the idea that Denmark might need additional,
non-legislative or policy measures, as there is little recognition that discrimination is a
problem in the country and therefore differences in various forms do not matter. This
position obviously influences the measures taken pertaining to data collection. To
substantiate this claim an example could be to look at the government Action Plan for
Equal Treatment from 2010,2°3 which is the latest and currently effective action plan on
equal treatment. The Action Plan obviously has to deal with discrimination (based on
ethnic origin) but it does so through a discussion about the difficulties in mapping and
measuring discrimination. This would seem to call for new measures pertaining to data
collection, however, the Action Plan ends up discussing discrimination as a
methodological rather than a societal problem. There have been no reviews of the Action
Plan so far and no calls to implement any in the near future either. Nor have there been
any plans to replace the Action Plan with a new one.

There have also been no public debates regarding the collection of equality data; there is
simply little focus on issues of inequality.

The Danish Institute for Human Rights (DIHR) conducts research on different grounds of
discrimination and has a good reputation for producing reliable and valid research.
However, most of this would be characterised as policy and/or legal analysis and, as
such, does not contribute to producing equality data at national level but rather serves
to provide a research base for raising awareness of discrimination and rights. Having the
DIHR producing equality data could put more emphasis on the overall issue of equality
data.

249 http://integrationsbarometer.dk/de-9-mal#.UXgEgndLcTA.

250 See Jgrgensen, M. B. (2014), Decentralising immigrant integration: Denmark’s mainstreaming initiatives in
employment, education, and social affairs. Brussels: Migration Policy Institute Europe.

251 Det Nationale Integrationsbarometer [The National Integration Barometer]
http://integrationsbarometer.dk/.

252 The Ministry for Equality is now included in the Ministry for Children, Education and Gender Equality
http://eng.uvm.dk/.

253 Regeringen (2010), Handlingsplan om etnisk ligebehandling og respekt for den enkelte [Action Plan on
Ethnic Equality and Respect for the Individual]. July 2010. Kgbenhavn.
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One example of best practice which is worth mentioning provides a good example of a
focused case study collecting and processing equality data. This was a study to map
discrimination on the private housing market. The results were published in the report,
The scope of unequal treatment of new-Danes.?>* It was commissioned by the Anti-
discrimination Unit (EFA). The mapping is a field experimental study on the rental
housing market and illustrates a good example of data collection on discrimination. The
report examines whether applicants for rental housing on the private housing market
with an ordinary Middle Eastern-sounding name face more difficulties in finding housing
in Denmark than applicants with an ordinary Danish-sounding name. Methodologically,
the mapping study is based on data from a larger controlled and randomised traditional
field experiment, carried out on a larger web-based portal for rental housing in Denmark.
It was conducted in the second part of 2014, and approximately 1,300 applications from
applicants with different profiles were sent to people advertising available rental housing.
Briefly, the results showed that applicants with Middle Eastern-sounding names have to
send 27% more applications on average than applicants with Danish-sounding names in
order to have the same chances of receiving a positive reply to their application. The
follow-up on the mapping was a set of guidelines published by the EFA for avoiding
differential treatment for people seeking rental housing and for landlords.

254 Ankestyrelsen (2015), Omfanget af forskelsbehandling p8 lejeboligmarkedet [The scope of unequal
treatment of new-Danes. A field experimental study on the rental housing market]. Kgbenhavn.
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8. Estonia
Expert: Jelena Helemade
1. Relevant legal framework

National legislation does not provide an explicit obligation to collect equality data on the
grounds covered in this project in the fields of employment, health and education.

According to the Government of the Republic Act,?®> it is within the remit of the Ministry
of Social Affairs to promote equal treatment as well as the equality of men and women,
including co-ordination of activities in this field, and the preparation of corresponding
draft legislation (Article 67 (1)). However, the Ministry does not apply specific measures
related to the collection of data revealing equality/inequality.?>®

The Equal Treatment Act®>” is the only national act specifically dedicated to protecting
people against discrimination on grounds of ethnic origin, race, colour, religion or other
beliefs, age, disability or sexual orientation. However, there is no clear permission or
requirement to collect equality data in the Equal Treatment Act; the obligation ‘to
monitor compliance with the requirements’ (Article 14) will typically be interpreted as
obliging each ministry to fulfil all relevant legal provisions.

The basic legal act dealing with the collection of equality data is the Official Statistics
Act;?*® in the context of this report the most important element of national data
collection is the population census when authorities are entitled to collect data inter alia
on ethnic origin, native language, religion, health problems, place of birth, place of birth
of parents and year of arrival in Estonia (Article 22 of the Official Statistics Act). Data on
religious belief is the only information that is provided by respondents on a voluntary
basis in the course of the census?>® (Article 23). Census data, including data on religious
affiliation, are easily accessible and the most important data are also available in a public
database.?%°

The official statistics are normally collected on the basis of the programme, which is the
list of the so-called statistical actions (statistical surveys, censuses, statistical
publications or statistical registers, etc.) (Article 4, Official Statistics Act). Some
statistical actions de facto include equality data collection, e.g. data related to the
situation of various vulnerable groups in education or employment. The most recent
statistical programme for 2016-2020 was adopted by the Government of the Republic on
17 March 2016.26?

According to the Equal Treatment Act (Article 16), the Gender Equality and Equal
Treatment Commissioner?®? (equality body) shall analyse the effect of laws on the
situation of people with any of the characteristics specified in the Act (i.e. ethnic origin,
race, colour, religion or other beliefs, age, disability or sexual orientation) and on the
situation of men and women in society. The Chancellor of Justice?®3 (constitutionality
control body, ombudsman and de facto the second equality body) shall also perform the

255 Estonia, Government of the Republic Act (Vabariigi Valitsuse seadus), Riigi Teataja 1 1995, 94, 1628. Riigi
Teataja (hereinafter RT) is the Official Gazette.

256 Ministry of Social Affairs; Written communication of 22 January 2016. Some relevant data may be collected
by the Ministry of Culture in the framework of so-called Integration Monitoring — see below.

257 Estonia, Equal Treatment Act (Vérdse kohtlemise seadus), RT 1 2008, 56, 315.

258 Estonia, Official Statistics Act (Riikliku statistika seadus), RT 1 2010, 41, 241.

259 The census question was worded as follows: ‘Do you have any religious affiliation? (answering is voluntary);
Please indicate your religious affiliation (answering is voluntary)’. See: www.stat.ee/rel2011.

260 See: pub.stat.ee.

261 See: http://www.stat.ee/364765.

262 Soolise vordbiguslikkuse ja vdrdse kohtlemise volinik.

263 Oiguskantsler.
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duties for the application of the principles of equality and equal treatment and, most
importantly, ‘analyse the effect of the implementation of legislation on the condition of
members of society...” (Article 35-16 of the Chancellor of Justice Act).?®* However, it is
not completely clear if these legal norms per se can serve as the legal basis for equality
data collection.

The Employment Contracts Act?6> (Article 3) obliges employers to ensure the protection
of employees against discrimination and to follow the principles of equality legislation.
However, this law is silent about any practical arrangements necessary to implement this
requirement. There is no obligation or explicit permission for employers to monitor the
ethnic, religious, etc. composition of their staff. In pre-contractual negotiations, ‘absence
of the employer’s legitimate interest is presumed first of all in the case of questions
which disproportionately concern the private life of the person applying for employment
or which are not related to their suitability for the job offered’ (Article 11 (1)-(2)).

Specific opportunities for processing personal data are provided in the Public Health
Act?%® (various medical databases) and in the Criminal Records Database Act.2¢”

There are no amendments pending at the national level on data collection.

In every practical sense, the main obstacle to equality data collection is the Personal
Data Protection Act.?®® Data on ethnic or racial origin, state of health and disability,
religion or belief or sexual orientation are regarded as sensitive personal data (Article 4
(2)). The Act does not explicitly ban the collection and processing of personal data,
including sensitive personal data, but provides for strict rules for their collection and
processing. Violation of personal data processing requirements is an offence punishable
by a fine (Article 42). Processing personal data is permitted only with the consent of the
data subject ‘unless otherwise provided for by law’ (Article 10).

There exists an obligation to register the processing of sensitive personal data (in fact, to
apply for relevant permission) or to appoint a person responsible for the protection of
personal data. Otherwise, processing of sensitive personal data is prohibited. The special
control body - the Data Protection Inspectorate?®® - shall refuse to register processing of
sensitive personal data if there are no legal grounds for the processing (Article 27 (5)). A
processor of personal data is required to adhere to a number of principles, including the
principles of legality, purposefulness (processing only to achieve specific and lawful
objectives) and minimalism (personal data shall be used for other purposes only with the
consent of the data subject or with the permission of a competent authority) (Article 6).
We can only presume that equality data collection is a lawful objective for processing
sensitive personal data and that equality data processing can be justified by national
equality law.

Estonian law seems to be in conformity with the Data Collection Directive 95/46/EC.
However, judicial interpretation is required regarding some aspects of collecting and
processing personal data.

264 Estonia, Chancellor of Justice Act (Oiguskantsleri seadus), RT 1 1999, 29, 406.

265 Estonia, Employment Contracts Act (T66/lepingu seadus), RT 1 2009, 5, 35.

266 Estonia, Public Health Act (Rahvatervise seadus), RT I 1995, 57, 978.

267 Estonia, Criminal Records Database Act (Karistusregistri seadus), RT I, 21.03.2011, 3.
268 Estonia, Personal Data Protection Act (Isikuandmete kaitse seadus), RT 1 2007, 24, 127.
269 Andmekaitse Inspektsioon.
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2. Definitions and categories used to collect equality data

Of the population census data that authorities are obliged to collect, according to the
Official Statistics Act (Article 22), data on age, ethnic nationality, religion and long-term
illness (also mother tongue, citizenship and place/country of birth as proxies of ethnic
origin) are those covered in this research. These data for the 2011 Census were
collected by Statistics Estonia based on self-identification according to the following
definitions.?”°

(a) Racial or ethnic origin

Ethnic nationality - ethnic nationality is determined by the respondent. The individual
has the right to declare themselves a member of that ethnic nationality to which they
feel the strongest ethnic and cultural affiliation. If a person feels affiliation to several
ethnicities, they should specify the one that is most important to them.?”!

Proxies:

Mother tongue - the language, which was learned in early childhood as the first
language and in which the individual is generally most proficient.?”?

Place/country of birth - a place (country, administrative unit) where the person’s
mother was a (permanent) resident at the time of the person’s birth. For people who
were born abroad, the name of the country was recorded, according to the state borders
valid at the time of the Census.?”3

Citizenship - the country of which someone is a citizen. If the individual has several
citizenships, it was possible to record only one, with the priority being given to Estonian
citizenship and the second preference was the citizenship of another European Union
country. “Citizenship undetermined” was recorded if the person had been issued an
Estonian alien’s passport (the so-called “grey passport”).2’4

270 See: http://pub.stat.ee/px-
web.2001/I Databas/Population census/PHC2011/01Demographic and ethno cultural characteristics/02C
itizenship/PC _01.htm.

271 The ethnic nationality of children was decided by their parents. In households where mother and father
belong to different ethnicities and have difficulties deciding the ethnic nationality of children, the ethnic
nationality of the mother should be favoured.

272 The mother tongue of young children was decided by their parents. If parents had difficulties deciding the
mother tongue of a child, the language usually spoken in the household was recorded. In the case of deaf
people, sign language could also be recorded as the mother tongue. If someone became deaf at a later age,
the first language learned as a child was recorded as mother tongue.

273 people born before 1945 in Petseri (Pechory) county or in the former territory of the Republic of Estonia to
the east of the Narva River, were considered to have been born in Estonia. The place of birth of parents and
grandparents was recorded similarly.

274 For children, who had not yet been issued with an identity document, the citizenship acquired by birth was
recorded. The child was considered an Estonian citizen if at least one of his/her parents was an Estonian
citizen at the time of the birth of the child (if the father had died before that, then at the time of the death
of the father). If a child acquired two citizenships by birth, only one was recorded, based on the selection
criteria above. If a child is an Estonian resident but has not acquired Estonian or foreign citizenship by
birth, the answer “Citizenship undetermined” was recorded.
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(b) Religion

The name of the religion was noted for people aged 15 and over who felt an affiliation to
a religion (denomination). At the same time the person did not have to be a member of
a church or congregation. In addition, it was irrelevant whether the person had been
baptised, whether he or she went to church regularly or was a member of a non-
Christian association. Answering the questions about religion was voluntary.

(c) Disability

Limitations of everyday activities due to health problems - limitations due to
health problems which had lasted or were expected to last for at least six months.
"Everyday activities” refers to working, studying, housekeeping, personal care,
communicating with other people, recreational activities, etc. Everyday activities were
considered significantly restricted if the person required daily assistance, and were
considered to some extent restricted if the person required assistance with some
activities, but not on a daily basis.

Long-term illness or health problem - an illness or a health problem which had
lasted or was expected to last for at least six months. This also includes health problems
from which a person had suffered for a long time, but which had not been diagnosed by
a doctor. In addition, long-term health problems include recurrent health problems,
including conditions which were controlled or relieved by regular administration of
medication or other treatments.

(d) Age

People’s age was calculated based on their personal identification code, which contains
the full information about their gender and date of birth.

Categories for country of birth, ethnic nationality, mother tongue, religion and citizenship
were based on international classifications.?”> The categories of “significant restrictions”,
“insignificant restrictions” and “no restrictions at all” were used to measure limitations of
everyday activities due to health problems.

3. Practical implementation

As explained above, in Estonia data on ethnicity are regularly collected in the framework
of various surveys. In practice in public-use data files (Estonian LFS, Estonian SS,
Household Budget Survey), as well as in public-use databases (based on census and
major national surveys) available on the Statistics Estonia website, ethnic origin is often
broken down into categories of Estonians versus non-Estonians or at best into Estonians,
Russians and “other ethnic groups”.

In addition to population censuses, data pertaining to racial or ethnic origin are collected
as part of European surveys (LFS, EU-SILC). The first Labour Force Survey was
conducted by Statistics Estonia at the beginning of 1995 (ELFS 95).27¢ From the very
first survey, the ELFS is based on the definitions devised by the International Labour
Organization. In the ELFS ethnic origin is determined by the respondent.?’” In the
original (not for public use) data files of the ELFS, ethnicity is coded according to a

275 2011 Population and Housing Census. Methodology. Tallinn: Statistics Estonia, 2014.

276 The retrospective part of this survey enables Statistics Estonia to provide data that characterises the labour
market behaviour of the Estonian working-age population since 1989.

277 A person has the right to declare himself or herself a member of that ethnic nationality to which he or she
feels the strongest ethnic and cultural affiliation’. Statistics Estonia, Intervjueerija juhend ETU 2009
[Instructions for interviewer ELFS 2009]: 7.
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classification that contains a list of about 130 ethnic groups.?’® Since March 2004
Statistics Estonia has conducted the Estonian Social Survey (Estonian SS), which is the
Estonian branch of a pan-European survey of income and living conditions (EU-SILC). In
this survey, ethnic origin is also determined by the respondent?’®° and coded according to
the same classification as in the ELFS.280

There is no systematic data collection with regard to sexual orientation/gender identity.
The only equality data collection with regard to LGBT people undertaken by the Estonian
authorities (the Ministry of Social Affairs) in 2007 was a qualitative study on the
discrimination experiences of LGBT people.?®! In another comprehensive study on equal
treatment conducted in 2007 LGBT people were just one group.?282

Of all the grounds covered by this research, data on age are the most consistently
collected. While data collection is rarely focused on discrimination experiences, available
public-use statistical data reveal the comparative situation of various age groups.

Statistics Estonia has recently started to link data on disability based on the surveys with
the Register of Social Insurance Board, but only people who are registered with the
Board are taken into account. There is no general overview of the inclusion and social
participation of people with registered disabilities, people with loss of capacity for work
and people with special educational needs.?®3 The public-use database of Statistics
Estonia provides only some data related to people with disabilities (such as their income
and labour market position, number of people receiving disability pension/pension for
incapacity to work or the number of schools for children with special needs and the
number of pupils in these schools).

While potentially the census might enable the comparative situation of religious/belief
groups to be assessed, in practice only a very narrow range of census data related to
religion/belief are available in the public-use database of Statistics Estonia. Since 2004,
when Estonia joined ESS, data on belonging to a particular religious group or religion as
a ground of discrimination have been regularly collected. But due to the small sample,
the numbers of people belonging to the various non-dominant religious groups are also
very small.

4. Key issues

In the national context the most challenging issue is the absence of an explicit obligation
or permission to collect equality data in Estonian law. Furthermore, personal data
protection laws do not clarify if it is possible to collect or process equality data in the
context of the fight against discrimination. There is no obligation or explicit permission
for employers to monitor the ethnic, religious, etc. composition of their staff, even in the

278 For example, in the original ELFS 2011, 31 ethnic groups were mentioned by respondents; most of them
were very small.

279 The wording of the question was: ‘What is your ethnicity?’ (but neither the Interviewer’s Instructions nor
the public-use database provides a definition of ethnic origin).

280 Major national surveys are usually conducted as face-to-face interviews and to answer questions about
ethnic origin the respondent is not provided with any list/card of options to choose between. The 2011
Census was different as about 67% of the Estonian population answered census questions online. They
were expected to choose the answer from a pre-determined international classification of ethnic groups or,
in the case of being unable to find a suitable choice, entering the response in an open text field (Statistics
Estonia (2013), Census Snapshots. Tallinn: 59).

281 Strompl, 1. (2007), GLBT-inimeste ebavérdne kohtlemine Eestis. Uuringu I6pparuanne [Unequal treatment
of LGBT people. Final report]. Tartu Ulikool. See: http://www.sm.ee/sites/default/files/content-
editors/Ministeerium kontaktid/Uuringu ja analuusid/Sotsiaalvaldkond/glbt-
inimeste 20ebav_c3 b5rdne 20kohtlemine 20eestis 1 .pdf.

282 | agerspetz, M. et al (2007), Isiku tunnuste voi sotsiaalse positsiooni tottu aset leidev ebavérdne
kohtlemine: elanike hoiakud, kogemused ja teadlikkus. Uuringuraport [Personal characteristics and social
position. Unequal treatment: attitudes, experiences and awareness. Survey report]: , Tallinn.

283 Sakkeus, L., ‘Development of approaches to the population with activity limitations’. In Statistics Estonia
(2014), Social integration of disabled persons. Tallinn.
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non-discrimination context; educators are not supposed to do this either. Regretfully,
these shortcomings have not been publicly debated, either by experts or by civil society
organisations. Effective anti-discrimination activities are hardly possible without
addressing these issues in law and practice.

In spite of these problems, the collection and processing of personal data for statistical
purposes is quite developed in Estonia, with the only exception being LGBTI people.
Estonia uses several progressive methods of data collection, including in the context of
European surveys. Furthermore, various public registers may include data necessary to
highlight the situation of vulnerable groups. Nevertheless, it is crucially important to
explicitly require the statistical body and/or equality bodies to deal with the collection,
processing and analysis of equality data.

The Integration Monitoring, commissioned by the Ministry of Culture, is an example of
good practice with regard to surveys that collect data to assess the comparative
situation of various ethnic groups. The monitoring is an in-depth survey carried out
every three to four years. The survey permits integration activities to be assessed and
the drafting of relevant policies to be improved. The monitoring deals with such issues as
equal treatment, socio-economic inequality, citizenship, education and participation in
political life and the life of society. Most results of the survey are publicly available.?8*

284 See: http://www.kul.ee/en/results-integration-monitoring-estonian-society.
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9. Finland
Expert: Simo Mannila

1. Relevant legal framework

There is no specific legal provision on collecting equality data in Finland. Equality data
collection is regulated by a number of general laws such as the Law on Statistics (280/
2004),%8> the Non-Discrimination Act (1325/2014),%8¢ the Law on Equality between Men
and Women (609/ 1986),%%” the Law on the Finnish Immigration Service (156/ 1995)288
and the Law on the Integration of Immigrants (1386/ 2010).%%° In addition, the laws
defining and regulating the functions of the relevant institutions, such as the Social
Insurance Institution,?®® the National Institute for Health and Welfare?®! (these two
organisations are also considered to be statistical institutions), the Ombudsman for
Equality between Men and Women,?°2 the Ombudsman for Equality,?°3> the Equality
Board,?** the Parliamentary Ombudsman,?®> the Chancellor of Justice?®® and labour
protection inspection,?®” define the obligations of data collection and reporting from their
fields of activity relevant to equality. Finland does not carry out censuses due its
developed population registers, and there is a possibility to link data from various
registers together as well as combine register data and survey data.

The general rules of data collection and use are defined by the Personal Data Act (Data
Protection Law) (523/ 1999)%*® in compliance with the EU Data Collection Directive
95/46/, with minor differences. According to the Personal Data Act, personal data are
deemed to be sensitive, if they relate to or are intended to relate to:

- race or ethnic origin;
- the social, political or religious affiliation or trade-union membership of a person;

285 Finland, Law on Statistics (Tilastolaki, 280/2004/), adopted 23 April 2004,
www.finlex.fi/fi/laki/ajantasa/2004/20040280.

286 Finland, Non-Discrimination Act (Yhdenvertaisuuslaki, 1325/ 2014), adopted 30 December 2014,
www.finlex.fi/fi/laki/ajantasa/2014/20141325?search%5Btype%5D=pika&search%5Bpika%5D=yhdenverta
isuuslaki.

287 Finland, Law on Equality between Men and Women (Laki miesten ja naisten vélisesté tasa-arvosta, 609/
1986), adopted 8 August 1986, www.finlex.fi/fi/laki/smur/1986/19860609.

288 Finland, Law on the Finnish Immigration Service (Laki Maahanmuuttovirastosta, 156/ 1995), adopted 3
February 1995, www.finlex.fi/fi/laki/ajantasa/1995/19950156.

289 Finland, Law on the Integration of Immigrants (Laki kototutumisen edistédmisestd, 1386/ 2010), adopted 30
December 2010, www.finlex.fi/fi/laki/ajantasa/2010/20101386.

290 Finland, Law on the Social Insurance Institution (Laki Kansanelédkelaitoksesta, 731/2001), adopted 17
August 2001, www.finlex.fi/fi/laki/ajantasa/2001/20010731.

291 Finland, Law on the National Institute for Health and Welfare (Laki Terveyden ja hyvinvoinnin laitoksesta,
668/ 2008), adopted 31 December 2008, www.finlex.fi/fi/laki/alkup/2008/20080668.

292 Finland, Law on the Ombudsman for Equality between Men and Women (Laki tasa-arvovaltuutetusta, 1328/
2014), adopted 30 December 2014, www.tasa-arvo.fi/web/fi/laki-tasa-arvovaltuutetusta.

293 Finland, Law on the Ombudsman for Equality (Laki yhdenvertaisuusvaltuutetusta, 1326/2014), adopted 30
December 2014,
www.finlex.fi/fi/laki/alkup/2014/201413267?search%5Btype%5D=pika&search%5Bpika%5D=yhdenvertaisu
usvaltuutettu.

294 Finland, Law on the Equality Board (Laki yhdenvertaisuus- ja tasa-arvolautakunnasta, 1327/ 2014), adopted
30 December 2014 www.finlex.fi/fi/laki/alkup/2014/20141327.

295 Finland, Law on the Parliamentary Ombudsman (Laki eduskunnan oikeusasiamiehestd, 197/ 2002), adopted
14 March 2002, www.oikeusasiamies.fi/Resource.phx/eoa/lakilinkit/laki-eoa.htx.

2% Finland, Law on the Chancellor of Justice at the Council of State (Laki valtioneuvoston oikeuskanslerista,
2000/193), adopted 25 February 2000, www.finlex.fi/fi/laki/ajantasa/2000/20000193.

297 Finland, Law on labour protection inspection and labour protection (Laki tydsuojelun valvonnasta ja
tyopaikan tydsuojeluyhteistoiminnasta, 44/ 2006), adopted 20 January 2006,
www.finlex.fi/fi/laki/ajantasa/2006/20060044.

298 Finland, Personal Data Act (Henkilétietolaki, 523/ 1999) adopted 22 April 1999,
www.finlex.fi/fi/laki/ajantasa/1999/19990523. There is also a separate law regulating the collection and
use of personal data in working life, the Law on the Protection of Privacy in Working Life (Laki yksityisyyden
suojasta tydeldméssa, 759/2004), adopted 13 August 2004, www.finlex.fi/fi/laki/ajantasa/2004/20040759.
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a criminal act, punishment or other criminal sanction;

the state of health, illness or handicap of a person or the treatment or other
comparable measures directed at the person;

the sexual preferences or sex life of a person; or

the social welfare needs of a person or the benefits, support or other social welfare
assistance received by the person.

The exceptions to allow the collection of sensitive data are defined in Chapter 3 Section
12 of the Personal Data Act. The prohibition does not apply to:

1.
2.

10.

11.

12.

processing of data where the data subject has given express consent;

processing of data on the social, political or religious affiliation or trade union
membership of a person, where the person has himself/herself brought the data
into the public domain;

processing of data necessary for the safeguarding of a vital interest of the data
subject or someone else, if the data subject is incapable of giving his/her consent;
processing of data necessary for drafting or filing a lawsuit or for responding to or
deciding such a lawsuit;

processing of data where it is based on the provisions of an act or necessary for
compliance with an obligation to which the controlled is subjected directly by virtue
of an act

processing of data for purposes of historical, scientific or statistical research;
processing of data on religious, political or social affiliation in the operations of an
association or corporation professing such affiliation where the data relate to
members of the association or corporation or to persons connected to the
association or corporation on a regular basis and in the context of the stated
purposes of the association or corporation, and where the data is not disclosed to a
third party without the consent of the data subject;

processing of data on trade union membership in the operations of a trade union or
a federation of trade unions where the data relate to the members of the union or
federation or to persons connected to the union or federation on a regular basis
and in the context of the stated purposes of the union or federation, and where the
data is not disclosed to a third party without the consent of the data subject;
processing of data on trade union membership where necessary for the observation
of the special rights and duties of the controller in the field of labour law;

a healthcare unit or a healthcare professional processing data collected in the
course of their operations and relating to the state of health, illness or disability of
the data subject or the treatment or other measures directed at the data subject or
other data which are indispensable in the treatment of the data subject;

an insurer processing data collected in the course of its insurance activity and
relating to the state of health, illness or disability of the policy holder/ claimant or
the treatment or other measures directed at the policy holder / claimant, or data
on the criminal act, punishment or other sanction of the policy holder/ claimant or
the person causing the damage where necessary for the determination of the
liability of the insurer;

a social welfare authority or another authority, institution or private producer of
social services granting social welfare benefits processing data collected in the
course of their operations and relating to the social welfare needs of the data
subject or the benefits, support or other social welfare assistance received by the
person or otherwise indispensable for the welfare of the data subject; or processing
data where the Data Protection Board has issued a permission for a reason
pertaining to an important public interest.
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The rights of data collection and use related to work (between employers and
employees) are regulated by separate legislation.?°°
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2. Definitions and categories used to collect equality data

In Finland the main definition in the collection of equality data is based on self-
identification. For disability, a person must apply for disability pension or benefit, or
some disability-related service (e.g. transport) to be classified as disabled; in
employment services, it is possible for a person to be classified as being in need of
special services due to disability, but this also requires consent. In all cases some
medical evidence is required - assessment of disability — but it has administrative impact
only with the person’s consent. For age, the person either presents a document stating
their age, or is asked about their age. For religion, the tax authorities (which have a link
to the population register) have the question “Evangelical-Lutheran/ Orthodox/ other”,
but this information is also based on self-identification, which is the criterion in surveys,
where religion is in focus. For sexual orientation and gender identity, there are surveys
targeted at people involved with SETA - LGBTI Rights in Finland or services for LGBTI
people, plus statistics from medical interventions for gender reassignment and legally
recognised partnerships. So although in many cases administrative records are used,
basically it can be seen that all categorisation, including the administrative, in equality
data is based on self-identification or individual consent.

For ethnic or racial origin the categorisation is mainly based on proxies, in relation to
immigrants. The proxies are country of origin and language and these can be checked
against each other (e.g. are Russian-speakers Estonian Russians or Estonians): this data
is accessible from the population register held by the Finnish Population Register
Centre.3% The data is utilised in compliance with Finnish legislation, the sampling done
by Statistics Finland. For the two key traditional minorities in Finland, Roma and Saami,
self-identification is the key defining criterion. There is no precise data on these two
groups, since there are controversies concerning who is who and language is not a key
distinction here. In data collection, representatives from these two groups are often
relied on for categorisation (identification of the target group) or help in data collection
(Finnish Roma Council regional structures and the Saami Parliament).

3. Practical implementation

Equality data is primarily compiled by the Ministry of Justice from several sources, in
accordance with a four-year working programme of the Ministry. This programme can be
considered to be an element of the Government Action Plan on Human Rights. During
2007-15 there was also a National Action Plan to Promote Equality (Equality is a Priority,
acronym: YES).3%! The data collection for the four-year programme consists of two parts.

299 Finland, Law on the Protection of Privacy in Working Life (759/2004), adopted 13 Aug 2004,
http://www.finlex.fi/fi/laki/ajantasa/2004/20040759.

300 For more information on the Finnish population information system, see
http://www.vrk.fi/default.aspx?id=39.

301 previously, the Ministry of the Interior was responsible for equality policy in Finland, but equality policy was
transferred to the Ministry of Justice as of 2015. However, the integration policies for immigrants were
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Firstly, all data available from statistics and research (including academic research, but
also from sources such as the Ministry of Employment and the Economy, various
barometers etc.) is collected routinely by the Ministry; secondly, every year a small
study into some special topic is carried out. The study is funded by the Ministry, but the
funding can also be pooled from other sources (e.g. other ministries). The Ministry has a
large Steering Group to discuss the special annual topics and follow up discrimination
monitoring as a whole; it consists of a large group of stakeholders (representatives of
ministries, research bodies and NGOs).The Ministry recently prepared a new draft of
indicators (with sources) to be collected for equality monitoring. This draft was discussed
in the Steering Group meeting of 29 January 2016 and was approved.

System of equality and discrimination indicators in Finland (non-official draft)
1. Attitudes
- Attitudes and political affiliation — research based on elections / University of
Tampere, Archive of Social Data.
- Integration of immigrants - monitoring and research by the Ministry of
Employment and the Economy.
- Survey into good relations between ethnic groups - commissioned by the
Council of Ethnic Relations (part of Project Trust, planned for 2016).
2. Discrimination experience
- Eurobarometer.
Quality of Work Conditions Survey.
- School health study.
- National barometers (working conditions, youth, immigration).
- Targeted research by the Discrimination Monitoring Group.
3. Hate crimes, hate speech
- Hate crime research by the Police University College.
- Hate speech research to be commissioned at four-year intervals by the
Discrimination Monitoring Group (first study to be done in 2016).
4, Discrimination claims and court cases
- Administrative data from law enforcement (labour protection inspectorate;
Ombudsman for Equality; Ombudsman for Equality between Women and
Men; Chancellor of Justice, Parliamentary Ombudsman of Justice).
- Legal statistics on discrimination.
5. Promotion of equality
- Follow-up survey on equality planning for local governments.
- Follow-up data from labour market partners (EK enterprise survey; SAK
survey of member organisations).

In data collection Statistics Finland is of key importance, but monitoring equality in
Finland is based on a mosaic of various types of data from very many sources. In Finland
there is practically no data collection without corresponding reporting or research
interest, and lately there have been several interesting surveys into equality.3°2 Equality

earlier transferred to the Ministry of Employment and Economy, which is also responsible for the related
data collection.

302 pohjanpaa, K., Paananen, S. & Nieminen, M. (2003) Maahanmuuttajien elinolot. Tilastokeskuksen julkaisuja.
Elinolot 2003: 1 (Living conditions of immigrants, target groups Russian-speaking, Estonian, Somali and
Vietnamese immigrants.) Helsinki: Tilastokeskus (Statistics Finland).

Jasinskaja-Lahti, I., Liebkind, K. & Vesala, T. (2002) Rasismi ja syrjintd Suomessa. Maahanmuuttajien
kokemuksia (Racism and discrimination in Finland - immigrants’ experiences.) Helsinki: Gaudeamus.

Liebkind, K., Mannila, S., Jasinskaja-Lahti, I., Jaakkola, M., Kyntdja, E. & Reuter, A. (2004) Vendéldinen,
virolainen, suomalainen (Three immigrant groups: Russian-speakers, Estonians and ethnic Finnish
immigrants - their integration in Finland) Helsinki: Gaudeamus.

Castaneda, A. E., Rask, S., Koponen, P., Méls&, M. & Koskinen, S. (eds.) (2012) Maahanmuuttajien terveys ja
hyvinvointi (Study on health and well-being of immigrants with Russian, Somali and Kurdish background).
Terveyden ja hyvinvoinnin laitos, raportteja 61/ 2012. Helsinki: Institute for Health and Welfare in
cooperation with Statistics Finland and the Social Insurance Institution (SII)).
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data is often collected as a small part of a major survey (e.g. Quality of Working
Conditions Survey)3%3 or as a part of monitoring (e.g. on integration of immigrants or
equality planning). It can be seen that a unified comprehensive system of equality data
would be very difficult and costly to build, due to the manifold target groups and their
potential risks. Data collected from various sources (surveys, administrative records and
lawsuits) and relevant to a particular topic of interest can be reported concisely in a
single analytical report.304

The EU-wide standard surveys also contain data that could be utilised for equality
monitoring. The Finnish Labour Force Survey3%> and the Finnish Income Distribution
Statistics3%¢ (used for EU-SILC) contain data on gender and age and, if linked with
population register data, it would also be possible to analyse ethnicity by proxies of
country of birth or language by means of these data. Finland has participated in all the
ESS rounds since 2002 (national coordination: University of Turku) so this data would
also be available for further equality analysis.3?”

The key problem here is that more funding is needed for equality data collection:
representative data collection is expensive and some issues (e.g. LGBTI-related ones)
require separate targeting in order to obtain good data. Court cases and complaints to
the highest juridical authorities are either collected statistically (e.g. by the Ombudsmen)
or as individual cases included in annual reports (e.g. the Chancellor of Justice). There is
also a great deal of academic research based on qualitative data, but it is less relevant
for policy-making.

Access to the data is regulated by the data protection legislation, and the data is
available to the administrative bodies funding the data collection and commissioning
research and the researchers involved. The purpose of data collection and storing must
always be defined and the data must be used solely for the defined purpose. All
government institutions and research bodies have ethical councils or corresponding
bodies to assess research proposals and supervise to ensure that data is collected and
used in compliance with the law and ethical standards of scientific work. Data collected
for statistics or research are also supervised by steering or reference groups that also
regulate access to the data.

4. Key issues

There are no major problems in the field of equality data protection and no case law on
controversial issues. This may largely be due to the high level of confidence which has
thus far been typical of Finnish society. The main controversy in the field of data
protection in Finland may be related to the ongoing reform of the social and health

Nieminen, T., Sutela, H. & Hannula, U. (2015) Ulkomaista syntyperédé olevien tydé ja hyvinvointi Suomessa
2014 (Work and well-being of foreign-born people in Finland in 2014) Helsinki: Tilastokeskus (Statistics
Finland).

Lyly-Yrjdndinen, M. (2015) Ty6olobarometri. Syksy 2014, ennakkotietoja (Working Conditions Barometer,
August 2014 Preliminary results). Helsinki: Finnish Ministry for the Employment and Economy.

303 | ehto, A-M. & Sutela, H. (2014) Tydolojen muutokset 1977 - 2013. SVT (Changes in working conditions
1977 - 2013, published as a volume in Official Statistics of Finland, with the questionnaire), Helsinki:
Tilastokeskus. www.stat.fi/tup/julkaisut/tiedostot/julkaisuluettelo/ytmv 197713 2014 12309 net.pdf.

304 pietilainen, M. & Keski-Pet&ja, M. (2014) Monitoring labour discrimination in Finland, MEE Publications
Employment and entrepreneurship 53/ 2014. Helsinki: Ministry of Employment and the Economy. Summary
report on data and findings, in Finnish with English summary.

www.stat.fi/tup/julkaisut/tiedostot/julkaisuluettelo/ytmv 197713 2014 12309 net.pdf.

305 General description of the Finnish Labour Force Survey, see www.stat.fi/til/tyti/index.html (in Finnish) and
www.stat.fi/til/tyti/2016/02/tyti 2016 02 2016-03-22 laa 001 en.html (in English).

306 General description of the Finnish Income Distribution Statistics, see http://tilastokeskus.fi/til/tjt/ (in
Finnish) and www.stat.fi/meta/til/tjit en.html (in English).

307 European Social Survey in Finland,

WWW.europeansocialsurvey.org/about/country/finland/finnish/ess finland.html (in Finnish).
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services, the development of e-health, but in this case too there is no major discourse
on equality data in particular.
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10. France
Experts: Martin Clément and Thomas Kirszbaum
1. Relevant legal framework

The Law of 10 July 1987 to promote the employment of workers with disabilities is the
only French law requiring the collection of equality data (gender equality, not covered in
this report, is the other exception).3°® The 1987 Law imposes on all employers (private
and public) with at least 20 employees the obligation that at least 6% of full-time or
part-time jobs are filled by workers with disabilities. The employers affected must supply
the administrative authority with an annual statement showing the number of jobs
occupied by people with disabilities compared with all existing jobs. If this statement is
not made within the prescribed time limits, the company is exposed to a financial
penalty which can be as much as 1,500 times the hourly minimum wage, increased by
25% for each person with disabilities who should have been hired.3°

The Law on Information Technology and Freedom of 6 January 1978 started regulating
the collection of “sensitive data”.3!% Article 8 prohibits the collection and processing of
personal data revealing racial origin, political, philosophical or religious beliefs, labour-
union membership and lifestyle. The National Commission for Information Technology
and Freedom (CNIL)3!! also considers the physical characteristics (i.e. skin colour) that
might reveal an alleged racial or ethnic origin as “sensitive data”, as well as processing
names or surnames in order to determine an origin. Address, citizenship and place of
birth are not considered sensitive data but the relevance of collecting them must be
proven.31?

The Law of 6 August 2004 transposing Directive 95/46/EC3!3 completed this list by
adding data on ethnic origin, health and sex life in conformity with Article 8.1 of the
Directive.3'* This latter Law limits a priori control of files by the CNIL, replaced by a
posterior control in most cases. In return, powers of investigation and access to data for
the Commission are increased. The CNIL can, on its own initiative or following a
complaint by an individual, carry out audits on the spot concerning any database.3!®> The
range of sanctions for non-compliance with its rules is wide (ranging from a warning, to
an order to cease the processing of the data and pecuniary sanctions).

The 1978 law establishes a general principle of prohibition but also provides a list of
exemptions. Collecting and processing “sensitive data” is possible insofar as the purpose
of the processing requires it and that certain conditions are met; all grounds of

308 France, Law 87-517 of 10 July 1987 to promote the employment of disabled workers (Loi n°® 87-517 du 10
juillet 1987 en faveur de I'emploi des travailleurs handicapés)

www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000512481.

309 France, Labour code, Article L. 5212-12.

www.legifrance.gouv.fr/affichCodeArticle.do?idArticle=LEGIARTIO00006903693&cidTexte=LEGITEXT00000607
2050.

310 France, Law 78-17 of 6 January 1978 on Law on Information Technology and Freedom (Loi n® 78-17 du 6
Jjanvier 1978 relative a I'informatique, aux fichiers et aux libertés)

www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000886460.

311 Commission nationale de l'informatique et des libertés.

312 CNIL (2007), Mesure de la diversité et protection des données personnelles [Measurement of Diversity and
Protection of Personal Data], 15 May 2007.

313 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the Protection of
Individuals with regard to the Processing of Personal Data and on the Free Movement of such Data.

314 France, Law 2004-801 of 6 August 2004 on the Protection of Individuals with regard to the Processing of
Personal Data amending the Law 78-17 of 6 January 1978 on Law on Information Technology and Freedom.
(Loi n° 2004-801 du 6 aolt 2004 relative a la protection des personnes physiques a I'égard des traitements
de données a caractére personnel et modifiant la loi n°® 78-17 du 6 janvier 1978 relative a l'informatique,
aux fichiers et aux libertés)

www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000441676.

315 www.cnil.fr/english/the-cnil/role-and-responsibilities.
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discrimination included in this research (except age) are considered to be sensitive data.
By way of derogation to the general principle of prohibition, the national law explicitly
authorises processing undertaken by the National Institute of Statistics and Economic
Studies (INSEE)3'® or ministerial statistical services after approval of the CNIL, where the
consent of the concerned individuals is not required. The law also provides that the
processing of “sensitive data” can be authorised by the CNIL if it is justified by the
“public interest”. The consent of the individuals does not need to be obtained in this
case, but they must be informed about the methods used to collect the data. The
justification in the public interest is examined on a case-by-case basis by the CNIL.

The other exceptions foreseen in the law are identical to those listed by Directive
95/46/EC,3'” except Article 8.2b which has not been transposed by the Law of 6 August
2004.3'8 Conversely, the French legislator added an exemption not prescribed by the
Directive: prohibition shall not apply where ‘processing is necessary for research in the
field of health’ (Article 8-1I-8). In application of Article 8-4 of the Directive, the national
law also stipulates that the CNIL may authorise processing of data when the personal
data are “rapidly” subject to a process of anonymisation.
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2. Definitions and categories used to collect equality data

Collecting and processing administrative data is generally limited by the legislation on
sensitive data (sexual orientation or religion) or because of the low level of detail of
variables (for example, French/foreign nationals or even French/EU foreign
nationals/non-EU foreign nationals). Equality data are thus mainly supplied by specific
surveys carried out by public research institutions,3'® such as the National Institute for
Demographic Studies (INED), or by statistical offices of the ministries, coordinated by
the National Institute for Statistics and Economic Studies (INSEE), and which support
research programmes. Beyond public statistics, a number of studies document
discrimination on various grounds and with diverse methods, such as self-declaration or

testing.

In its decision of 15 November 2007, the Constitutional Council forbids processing of
data which is necessary to measure diversity. For instance, processing of personal data
revealing directly or indirectly people’s racial or ethnic origins or the introduction of
variables on race or religion in administrative files (or in the National Directory for the
Identification of Natural Persons) are banned. However, the Constitutional Council
indicated that subjective data, such as those based on the “sentiment of belonging”, can
be collected and processed. In practice, the latter kind of data are rarely collected, with

316 Institut national de la statistique et des études économiques.

317 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the Protection of
Individuals with regard to the Processing of Personal Data and on the Free Movement of such Data.

318 Article 8.2b of the Directive provides that, ‘processing is necessary for the purposes of carrying out the
obligations and specific rights of the controller in the field of employment law in so far as it is authorised by
national law providing for adequate safeguards’. The French Parliament considered that this provision
essentially applies to situations where employers collect union or church dues. The transposition was not
deemed necessary as French labour law does not entail any processing of sensitive data by employers.

319 See also the data collected by Sciences Po for the European Social Survey: http://cdsp.sciences-
po.fr/enquetes.php?idTheme=10&idRubrigue=enquetesINT&lang=FR.
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the noticeable exception of the Trajectories and Origins survey which combined an
objective approach (individuals’ and parents’ country of birth and citizenship at birth)
with a subjective approach (discrimination experience).3?°

The Constitutional Council also specified that public statistics are allowed to measure the
diversity of the origins of people on the basis of “objective data” such as names,
geographical origin or previous citizenship. Public statistical surveys have indeed
regularly produced data including country of birth and citizenship at birth in order to
determine if a person is an immigrant (born a foreign national abroad and living in
France). Statistical offices also produce surveys based on large samples, allowing the
children of immigrants to be identified. Questions on the origins of parents have not
been considered as equivalent to racial or ethnic data and deemed sensitive by the CNIL.
In practice, however, the surveys that collect these kind of data are rare.

Public statistical surveys do not generally ask about religious membership. This question
was eliminated from the census in 1872 and is still qualified as “sensitive”. INED’s and
INSEE's surveys thus ask questions on the frequency of religious practices or on the
sense of belonging to a religious community, but without asking which one. In 2005,
however, INED obtained the authorisation of the CNIL to introduce a question on the
“religion of belonging (or of origin)”, as a national strand of the international survey,
Generations and Gender.32! In 2009, for the Trajectories and Origins survey, INED was
allowed by the CNIL to ask the questions ‘Do you have a religion? Which one? How
important is religion in your life today?’. National strands of international surveys such as
the European Social Survey (ESS),3?? European Values Study (EVS) or World Values
Survey also allow this issue to be addressed.

Information on “sexual life” are considered sensitive data, and as such they are not
available within administrative files and are rarely collected by public statistics for
discrimination analysis purpose. No survey a fortiori identifies the intersex population.
However, some studies address “sexual minorities”, defined as individuals self-identified
as lesbian, gay, bisexual, transsexual, transgender, intersex or queer (LGBTTIQ) or
those who have sexual relations with same-sex individuals without declaring a specific
identity.323

With regard to disability, the baseline survey is called Disability-Health (Handicap-Santé,
HS) and is conducted by the INSEE. The Directorate for Research, Studies and Statistics
(DARES)3?* at the Ministry of Employment uses all statistical sources describing the
employment situation of people with disabilities, notably the various publications of the
INSEE Continuous Employment Survey3?> (LFS) and the Survey on Income and Living
Conditions3?¢ (SILC). It is worth noting that the diverse sources of data do not adopt a
harmonised definition of disability, which is sometimes restrictive (limited to
administrative recognition) and sometimes broad (situations of incapacity); certain
information concerns benefits provided, other information concerns the individuals. It
should also be noted that surveys on discrimination experience do not necessarily
distinguish between disability and health grounds.3?”

320 Beauchemin, C. et al. (2016), Trajectoires et origines. Enquéte sur la diversité des populations en France
[Trajectories and Origins. Survey on the diversity of French populations], Ined Editions.

32t wwwe-erfi.ined.fr.

322 See also CDSP, the data collected by Sciences Po for the European Social Survey http://cdsp.sciences-
po.fr/enquetes.php?idTheme=10&idRubriqgue=enquetesINT&lang=FR.

323 See for instance, Beck, F. et al. (eds.) (2007), Barométre santé 2005. Attitudes et comportements de santé
[2005 Health Barometer survey. Attitudes and behaviors in relation to health], INPES.

324 Direction de I'animation de la recherche, des études et des statistiques.

325 www.insee.fr/en/methodes/default.asp?page=sources/sou-eng-emploi-continu.htm.

326 www.insee.fr/en/methodes/default.asp?page=definitions/dispositif-srcv.htm.

327 Surveys usually ask: ‘Have you been discriminated against because of your disability or health status?’.
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Although the collection and the processing of age-related data do not pose any specific
difficulties, they are rarely undertaken in order to measure inequalities.

3. Practical implementation

Although France has a strong and efficient public system of statistics, the production and
exploitation of equality data is clearly not at the top of the agenda for statistical offices.
As a general rule, national and local public authorities do not collect equality data for the
grounds featured in this project. The Defender of Rights has the mission to develop,
facilitate and follow up independent studies and research, but it has received no
mandate to order statistical work or studies by public administrations and their statistical
services. Periodic surveys carried out by statistical offices may occasionally reveal
situations of inequality (depending, for instance, on the level of education or socio-
professional status) in various fields (such as employment, health and education), but
they are usually not aimed at analysing discrimination.

As regards racial and ethnic origin, statistical offices produce some data revealing
inequalities or a feeling of discrimination but these data do not link up with a
recognisable public strategy. The only data regularly collected are those of the Ministries
of Interior and Justice: an annual inventory of racist acts and threats as recorded by
police forces, a register of illegal content reported by web surfers, monthly monitoring of
complaints processing by prosecutors, data from the national criminal records and data
from a new piece of software of the Ministry of Justice called Cassiopée.

In recent years, the government has given impetus to data collection with regard to
other grounds of discrimination. Firstly, in October 2012, the government launched an
action programme against violence and discrimination on the grounds of sexual
orientation and gender identity. Several measures were included in order to collect and
analyse data. Since December 2013, the National Supervisory Board on Crime and
Punishment (ONDRP)32% has included quantitative data on homophobic insults in its
victimisation survey called the Quality of Life and Security. But the reform of the
statistical system of the Ministries of the Interior and of Justice, announced by the 2012
action programme, has not been implemented.

Secondly, as part of the Priority Youth Plan decided in February 2013, the Inter-
Ministerial Committee for Youth asked the National Institute for Youth and Community
Education (INJEP)32° to coordinate the production of a dashboard of about 40 statistical
indicators to follow the evolution of the situation of young people in France.33° Thirdly,
the Inter-Ministerial Committee on Disability held in September 2013 has initiated
various measures to improve knowledge on people with disabilities, but we are not
aware of any follow-up of these measures.?3' Finally, it is worth noting that
governmental incentives to improve data collection are non-existent as regards the
ground of religion. The only governmental measure taken in recent years was the
creation by the Ministry of the Interior in 2010 of a specific monitoring system for anti-
Islamic acts.33?

328 Observatoire national de la délinquance et des réponses pénales.

329 Institut national de la jeunesse et de I'éducation populaire.

330 Ministére de la Ville, de la Jeunesse et des Sports (2015), Etat de la jeunesse [The situation of young
people), http://www.jeunes.gouv.fr/IMG/pdf/tome 2 etat de la jeunesse def.pdf.

331 Announced by the Inter-Ministerial Committee, a report on ‘The links between disability and poverty’ was
published in November 2014. Assimov, C. and Chéréque, J. (2014), Les liens entre handicap et pauvreté:
les difficultés dans I'accés aux droits et aux ressources [The links between disability and poverty:
Difficulties with access to rights and resources], IGAS, November. www.gouvernement.fr/partage/2717-
rapport-de-l-igas-sur-les-liens-entre-handicap-et-pauvrete.

332 Framework convention signed on 10 June 2010 between the Ministry of the Interior and the French Council
for Muslim Worship.
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There is no directory allowing the number of complaints or judicial decisions sent to or
made by the various jurisdictions to be identified and broken down by grounds. The
nomenclature of the information system on criminal offences allows the number of cases
to be listed but not the profiles of victims of racist or homophobic infringements to be
identified. In civil cases, the nomenclature used by jurisdictions do not allow cases
pertaining to discrimination to be isolated. For its part, the Defender of Rights publishes
statistics listing the humber of complaints addressed to it on an annual basis. These data
are presented by discrimination grounds and fields (employment, housing, etc.). By
processing the complaints, the Defender of Rights attempts to produce more detailed
information on the profiles (age, sex, status of activity and geographical origin) of the
individuals alleging they were discriminated against.

Some NGOs try to compensate for the shortcomings of the State. The anti-racist
association SOS Racisme is historically the first proponent of discrimination testing as a
method perceived as a relevant alternative to the so-called “ethnic statistics” that the
association strongly opposed. Recognised as admissible evidence by the Court of
Cassation in June 2002,333 discrimination testing was enshrined in the Law of 31 March
2006 on Equal Opportunities. The government recently decided to organise testing on
job offers in a sample of large private sector companies.3** NGOs defending Roma rights
also try to compensate for the gaps in official data. The French branch of the European
Roma Rights Centre (ERRC) jointly with the League of Human Rights enumerate
evictions for illegal land occupation. The National Human Rights Collective Romeurope
also publishes annual reports essentially based on qualitative data provided by local
associations and collectives.

In two other fields, NGOs, as well as national observatories, collect data. The Collective
Against Islamophobia in France (CCIF)335 collects its own data on the basis of complaints
received, in parallel with those collected by the police. While LGBT associations do not
wish data on sexual orientation to be collected, they can nevertheless perform a warning
function, as does SOS Homophobie. Although it is not an exhaustive inventory of
homophobia (a number of victims still do not report), its annual report presents the most
complete picture.

4. Key issues

The main topic of debate in France is the so-called “ethnic statistics debate”, which is
subject to periodic and passionate controversies. International organisations, such as the
ECRI, CERD or the UN Human Rights Committee, also focus on this issue and encourage
the French authorities to develop ethnic or racial data in co-operation with civil society
organisations.

The focus of the public debate on ethnic or racial data masks the dearth of available data
for other grounds. The variable definition of disability, the low number of surveys
identifying differences of treatment based on sexual orientation, gender identity or
religion, or else the weak use of age in the analysis of discrimination, illustrate the
difficulties of the French public statistical system to deal with equality data. The
mobilisation around promoting “diversity” has also had a very limited impact on the
collection and processing of equality data. In the absence of such data, especially on
origin and sexual orientation, companies and public administrations who sign charters or
obtain the Diversity Label make very little progress. The perception of a complex and
restrictive system of regulations on personal data is not the least impediment. This is
why the Defender of Rights, jointly with the CNIL, published a handbook for private and

333

www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXTO000007069577&fastReq
1d=74076632.

334 www.gouvernement.fr/discriminations-a-l-embauche-le-gouvernement-passe-a-l-attaque.

335 Collectif contre l'islamophobie en France.
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public human resources managers in 2012, entitled ‘Information gathering to make
progress towards equal opportunities’.33¢

If there are best practices in discrimination measurement to be found, they are certainly
in scientific works. Three main approaches are being developed: identification of residual
discrimination after controlling for other variables,33” peer testing experiments33 and
experience of discrimination reported by respondents.33° However, a notable aspect of
the French situation is the disconnection between academic work, which increases
knowledge about discrimination at the national level, and public policies which do not
use these for equality planning.

Universities and research institutes play a major role in processing data from major
national statistical surveys. A large part of the scientific work consists of explaining
inequalities due to the individuals’ characteristics and to discrimination which remains
unobserved as such. Applied to existing datasets, this quantitative method has been
widely implemented in the field of employment in order to reveal disadvantages based
on ethnic or racial grounds. It has also been used to measure wage discrimination based
on sexual orientation

As a result of the 1978 law prohibiting the collection of data on race or ethnicity, most
scientific studies proceed indirectly by using a set of proxies (the Trajectories and Origins
survey being an important exception). At least for second-generation immigrants of
African extraction (the most exposed to discrimination), one proxy commonly used is the
birthplace and citizenship at birth of the respondents’ parents. First and last names as
they are recorded in administrative files are another proxy. This method has been
applied in the fields of criminal justice, secondary education and higher education. Audit
testing varying French and non-French patronyms is also widely used as a more direct
method to identify discrimination. These testing processes have measured the influence
of origin, religion and/or place of residence on job searches and on access to private
schools.

The introduction of questions on the subjective feeling of discrimination in some public
surveys opens new perspectives. In 2008 the Trajectories and Origins survey,
implemented by INSEE and INED, measured the discrimination experienced by “visible
minorities” within thematic clusters (work, housing and education) and through a
dedicated cluster. This latter survey, which also measured objective inequalities,
demonstrates that perception of suffered discrimination is a reliable indicator of effective
discrimination.

336 http://www.cnil.fr/fr/mesurer-pour-progresser-vers-legalite-des-chances-guide-de-la-cnil-et-du-defenseur-
des-droits.

337 For a list of the main studies on ethnic or racial discrimination in the job market, see Aeberhardt, R. and
Rathelot, R. (2013), ‘Les différences liées a l'origine nationale sur le marché du travail frangais’ [Ethnic
differentials on the French labour market], in Revue francaise d'économie, 1, pp. 43-71.

338 See, for instance: Cédiey, E. and Foroni, F. (2007), ‘Les discriminations a raisons de "l'origine" dans les
embauches en France : une enquéte nationale par tests de discrimination selon la méthode du Bureau
International du Travail’ [Discrimination in access to employment on grounds of foreign origin in France: A
national survey of discrimination based on the testing methodology of the International Labor Office], in
Cahiers des Migrations Internationales, 85F, BIT.

339 For instance, the Trajectories and Origins survey on living conditions. Beauchemin, C. et al. (2016), op. cit.
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11. Germany
Experts: Andreas Hieronymus and Vera Egenberger
1. Relevant legal framework

There is no specific legal provision on the collection of equality data in Germany.
Instead, the national legal framework in fact prohibits the collection of sensitive data
relating to racial and ethnic origin, political opinion, religious or philosophical convictions,
trade union membership, health status or sexual life. However, the national Data
Protection Law offers exceptions to this prohibition following the requirements outlined in
the EU Data Protection Directive.34% Requirements to allow the collection of sensitive data
are the consent of the person concerned, data having already been made public by the
person concerned, the need to develop health programmes and the need to present data
for filing a legal claim in court.

The Federal data protection scheme is in conformity with the EU Directive concerning the
collection and processing of personal data, which is defined as information concerning
racial and ethnic origin, political opinion, religious or philosophical convictions, trade
union membership, health status or sexual life.

As Germany is a federal state, all Lander (states) possess their own data protection
schemes, which largely follow the national legal requirements. There is no obligation to
collect data provided by law. Some Lander provide extensive lists of exceptions under
which circumstances sensitive data can be collected. These are: (1) it is provided for by
law; (2) the person concerned has consented to the collection of these particular data;
(3) the data are required for existential interests of the person concerned, or of a third
person if the concerned person is not in a physical or legal condition to provide consent;
(4) the persons concerned have made the data publicly available; (5) the data are
required to prevent major disadvantages or risks to public order and safety; (6) they are
required for scientific purposes; (7) they are required to account for the rights and
responsibilities of public bodies in the field of service - and labour law; (8) they are
required for health prevention, medical diagnosis, health provisions or treatment of the
administration of health services and collected by medical staff or other people who are
bound by professional or official secrecy.

Employment
< | Health/life

< | Public
Members

< | Legal claim
=< | Medicine

Public interest - Other

X | consent

For the group of people with severe disabilities, Social Code No. IX provides positive
measures for accessing employment. Article 71 outlines that private and public
employers with more than 20 employees are obliged to employ a workforce of whom at
least 5% have a severe disability. If this is not done, compensation must be paid. The
employer must report annually to the responsible Employment Agency and Integration
Office the percentage of staff with severe disabilities. On this basis, the legal obligations
and possible financial compensation are calculated. The legal framework for the
employer to collect data on disability in the employment sector is Article 80 (1) and Art.

340 Germany, Federal Data Protection Law (Bundesdatenschutzgesetz), Art. 3 (9), www.gesetze-im-
internet.de/bdsg 1990/index.htmI#BIJNR029550990BINE001503310, accessed 6 March 2016.
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80 (2).3*! Besides this collection of data on people with severe disabilities in relation to
employment and access to employment, no sensitive data are systematically collected
and there is no obligation to collect data provided for by law.

There is a Federal Commissioner for Data Protection and Freedom of Information.342
Similar institutions responsible for data protection exist in the Lander.

At Federal level there is a statistical office responsible for collecting demographic data
(such as the census and micro-census). Each Land also has a statistical office. The last
census was conducted in 2011, based on the census laws at Federal and Lander level
and commission regulations.343

2. Definitions and categories used to collect equality data

Equality data as such are not collected officially, but there are statistics and registers
which contain equality variables and proxies. Some data which can be labelled as
“equality data” are collected through the (Micro) Census (Federal Statistical Office),
scientific research and the Federal Anti-discrimination Agency (ADS). As Germany is a
federal state, legislation, statistics and registers vary from one Land to another and at
the Federal level. Similarly, definitions such as “migration background” are often
inconsistent. The binary categories of “ethnic” German and “non-German” foreign
national, based on the proxy “nationality” was replaced in 2005 by a variety of other,
often inconsistent, categories which function as new ethnic markers. Education research
and the Micro Census have been at the forefront of developing categories such as
“migration background”, “birthplace of parents”, “language spoken at home” or “non-
German language of origin” to mark ethnicity. Others use names (onomastic procedures,
ethno-variables) to identify ethnicity. “"Religion” and “belief” were used for the first time
in the 2011 census to identify Muslims. All these categories have been developed by
experts without any consultation with or participation by minority groups.

The collection of data concerning gender is widespread. However, in relation to gender
identity and people who do not fall into the binary categories of male and female, such
as those identifying as trans* or intersex, no reliable data are collected. Some data on
trans* people are available in hame-change registers and medical registers.

Sexual orientation is not a category for which data are publicly collected. However, in
scientific studies data on sexual orientation are at times collected, when consent by the
data subject is provided.

Data on disability are based on a medical approach to disability. People are categorised
with a “grade of disability”, according to their personal mental, physical or health
status.3** Employers collect data on the number of people with severe disabilities
working in their company and report these figures on an annual basis to the labour
agency and the integration office responsible for handling matters relating to people with
disabilities.3*>

341 Germany, Social Code (Sozialgesetzbuch) No IX, http://www.gesetze-im-internet.de/sgb 9/, accessed 6
March 2016.

342 See: http://www.bfdi.bund.de/DE/BfDI/DieBfDI/bfdi-node.html, accessed 6 March 2016.

343 OQverview of the Census Legislation at the different levels:
http://www.zensus2011.de/DE/Infothek/Gesetze/Gesetze node.html?gtp=3066382 list%253D2, accessed
6 March 2016.

344 Destatis, Behinderte Menschen [disabled people]
www.destatis.de/DE/ZahlenFakten/GesellschaftStaat/Gesundheit/Behinderte/BehinderteMenschen.html,
accessed 24 January 2016.

345> Germany, Social Code (Sozialgesetzbuch) No IX, www.gesetze-im-internet.de/sgb 9/, accessed 6 March
2016.
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While affiliation to a religion is not collected in statistics, the collection of data on
membership of the Christian churches in Germany is widespread. These data are
collected by employers and are related to the state taxation system, as the state
taxation authorities collect church tax. Church tax laws are adopted and supervised by
the Lander.34¢ However, people who are affiliated to other/no religious communities are
not included in this dataset.

“Migration background”, “nationality” or “language spoken inside the family” function as
ethnic markers and proxies for “ethnic” or “racial” origin in the German context, due to
the experience of the holocaust. In 2005 the category of “migration background” was
introduced into official statistics, specifying and adding to the old ethnically coded
system of "German” (ethnicity) and “Foreigner” (non-German ethnicity). The definition of
“migration background” is not the same everywhere and most of the available statistics
still use the distinction of German and foreign citizenship.34” The Lander and the Federal
level agreed to follow the 2011 census definition, which says that those considered to
have a migration background are foreigners or those who were born in a foreign country
and who migrated to Germany after 31 December 1955 or those who have a parent who
was born in a foreign country and migrated to Germany after 31 December 1955.3*8 The
cut-off year of 1955 is a proxy for ethnicity, as it is the year of the first guest worker
agreement.3%° This cut-off date means that 12-14 million ethnic German refugees have
been excluded from the category of “migration background”. Long-settled minorities,
such as people of African descent or German Sinti, are also not covered by the current
definitions, with the effect of making the forms of “ethnic” or “racial” discrimination they
experience invisible.

3. Practical implementation

There are no official or formal policy measures related to equality data and there is no
centralised structure or institution responsible for equality data collection. The main
institutions responsible for data collection in general are the Federal Statistical Office and
the Statistical Offices of the Lander. The Federal Statistical Office provides the official
link from national surveys to EU-wide surveys, such as the Labour Force Survey (LFS)3%0
and EU-SILC.3>! The LFS is a continuous quarterly survey and access to micro data is
only available for scientific purposes, individuals cannot be granted direct data access.

346 Federal Ministry of Finance, Steuern von A bis Z [Taxes from A to Z],
http://www.bundesfinanzministerium.de/Content/DE/Downloads/Broschueren Bestellservice/2013-09-24-
steuern-von-a-z.pdf? _blob=publicationFile&v=8, accessed 6 March 2016.

347 Office of the Minister for Migration, Refugees and Integration (2009) Erster
Integrationsindikatorenbericht: Erprobung des Indikatorensets und Bericht zum bundesweiten
Integrationsmonitoring [First Indicator Report: Testing the indicator set and report on federal integration
monitoring], http://www.bundesregierung.de/Content/DE/Publikation/IB/2009-07-07-
indikatorenbericht.html, accessed 24 January 2016.

348 Translated by the authors, Zensus 2011 - Bevélkerung & Haushalte Ubersicht iiber Merkmale und
Merkmalsausprdgungen, Definitionen [Census 2011, Populations and households. Overview of
characteristics, features and definitions],
http://www.zensus2011.de/SharedDocs/Downloads/DE/Merkmale/Merkmale Bevoelkerung.pdf? blob=pu
blicationFile&v=15, accessed 6 March 2016.

349 |Landeszentrale fur politische Bildung, Erstes "Gastarbeiter-Abkommen" vor 55 Jahren [First “guestworker
agreement” 55 years ago], http://www.bpb.de/themen/IEX7W3, accessed 9 January 2016.

350 The Federal Statistical Office provides data for EU-LFS, processed by Eurostat. Part of the data can also be
supplied by equivalent information from alternative sources, such as administrative registers (mainly social
insurance records and population registers). Data is available at the GESIS-website of the Leibniz-Institute,
see: Leibniz-Institute for Social Science, About the EU-LFS, http://www.gesis.org/unser-angebot/daten-
analysieren/amtliche-mikrodaten/european-microdata/eu-Ifs/about-the-eu-Ifs/, accessed 6 April 2016.

351 Living in Europe is the German survey of the European-wide survey, European Union Statistics on Income
and Living Conditions (EU-SILC). The EU Directive 1177/2003, in combination with the Federal Statistics
Law, constitutes the legal basis and is the standard source for measuring poverty, see: Leben in Europa
(EU-SILC) - Einkommen und Lebensbedingungen in Deutschland und der Européischen Union [Living in
Europe (EU_SILC) - Income and living conditions in Germany and the European Union],
http://www.destatis.de/DE/Publikationen/Thematisch/EinkommenKonsumLebensbedingungen/LebeninEuro
pa/Einkommenlebensbedingungen.html, accessed 24 January 2016.
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EU-SILC is an annual survey and data are published in an annual report. The data for the
LSF and EU-SILC are based on the Micro Census and use its definitions of “migration
background”. The Socio-Economic Panel (SOEP)3>?2 conducts the longitudinal study,
Living in Germany, and offers micro data for research in the social, economic and
behavioural sciences. Its migration sample includes a variety of advanced proxies for
ethnicity, including migration background. The European Social Survey (ESS)3>3
represents the most comprehensive equality-oriented data available for Germany. It not
only includes multiple questions on origin, but also questions on experiences of
discrimination on multiple grounds. Data for Germany are published on the official
international ESS website.

Data which can be labelled as “equality data” are also collected by a variety of other
actors in different databases and registers. In these registers “migration background” is
not used consistently and other proxies that translate “ethnicity” as “nationality” or
“language spoken inside the family” are in operation. The databases and registers are
used for integration monitoring in Germany and include the basis for potential equality
data collection. More data on specific characteristics can be found in the following
registers and databases.

Trans*people: change of name and gender are regulated in the Civil Status Act
and the number of registered trans*people is published in the annual overviews of
the district courts. 3>

- Same-sex partnerships: in 2001 the law on same-sex partnership was enacted.
The electronic civil status register3>> was introduced in 2009. The registry offices
hold a marriage register,*® a civil partnership register,3>” a birth register3>® and a
death register.3>°

- Disability: main data are collected via the Micro Census,3®® the Information
System of Federal Health Monitoring3®! and the labour agency.36? The statistical
office registers disabled people receiving benefits according to Social Code XII.363

There is neither a centralised register of people and their “ethnic” or “racial” background

nor one with the proxy “migration background”. There is the Central Register of Foreign

Nationals (AZR) and the Visa Register of the Foreign Office, where all foreign nationals

living in Germany or applying for a visa or asylum in Germany are registered.3%4 Other

352 SOEP is a joint project of the Institute for Employment Research (IAB) and the German Socio-Economic
Panel Study (SOEP), Leben in Deutschland [Living in Germany], http://www.leben-in-deutschland.info/,
accessed 24 January 2016.

353 Data are gathered by private German opinion survey firms(infas - Institute for applied social science / TNS
Infratest) and is overseen by a national academic coordination team: Uber den European Social Survey,
http://www.europeansocialsurvey.org/about/country/germany/index.html, accessed 8 April 2016.

354 Germany, Civil Status Act (Personenstandsrecht, PStG),
http://www.ilo.org/dyn/natlex/natlex4.detail?p lang=en&p isn=86645&p country=DEU&p count=1231&p

classification=01&p classcount=87, accessed 24 January 2016, and Transgender Law (TSG) Art. 1 and 8.

355 Art. 3 PStG new.

356 Art. 15 PStG new.

357 Art. 17 PStG new.

358 Art. 21 PStG new.

359 Art. 31 PStG new.

360 Federal Statistical Office, Disabled Persons,
http://www.destatis.de/DE/ZahlenFakten/GesellschaftStaat/Gesundheit/Behinderte/BehinderteMenschen.ht
ml, accessed 6 March 2016.

361 The Information System of the Federal Health Monitoring, http://www.gbe-
bund.de/gbel10/pkg isgbe5.prc isgbe?p uid=gast&p aid=0&p sprache=E, accessed 6 March 2016.

362 Social Code (Sozialgesetzbuch) No IX, http://www.gesetze-im-internet.de/sgb 9/, accessed 6 March 2016.

363 Federal Statistical Office, Social welfare in a nutshell. Benefits according to the Social Code,
http://www.destatis.de/DE/ZahlenFakten/GesellschaftStaat/Soziales/Sozialleistungen/Sozialhilfe/Sozialhilfe.
html, Social Code XII, Chapters 5-9, http://www.gesetze-im-internet.de/sgb 9/ 2.html

364 | egal Basis: Gesetz Uber das Ausldnderzentralregister (AZRG), Verordnung zur Durchfiihrung des Gesetzes
liber das Auslénderzentralregister (AZRG-DV), Allgemeine Verwaltungsvorschrift zum AZRG und zur AZRG-
DVDV Aufenthaltsgesetz - AufenthG (Gesetz liber den Aufenthalt, die Erwerbstétigkeit und die Integration
von Ausldndern im Bundesgebiet), Asylverfahrensgesetz (AsyIVfG).
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databases and registers, some feeding into the integration monitoring, are also relevant
for equality data collection.

- Federal, regional and local public administrations seek to achieve diversity among
their employees. To do this recruitment practices are monitored, but no systematic
or unified datasets at the Federal level are available.

- Crime statistics (PKS) do not contain information on migration background in
Germany, but only show the number of foreign nationals.

- Health data are generated by the Micro Census and the health reporting system,
supplemented by the children and youth health survey (KiGGS), all using the
category of “migration background”.365

- Data on income and employment are available via the Micro Census. Data on
welfare are available through the Federal Bureau of Statistics and the Federal
Employment Agency. Neither of these differentiate according to “migration
background”, but instead according to nationality.366

- Education is solely the responsibility of the Lander and the official school statistics
count students as “German” and “non-German”. It was agreed in future to count
on the basis of “"migration background”. The Lander ministers of culture developed
a “core dataset” (KDS),3%” including (1) nationality of the student, (2) country of
birth, (3) year when he/she moved to Germany (4) and the language spoken inside
the family.368

- Data on vocational training are also available from professional training statistics,
the Micro Census and from the Federal Employment Agency. Except for the Micro
Census all data are categorised according to nationality.36°

- The German Federal Youth and Care Statistics cover migration history with a
question on whether at least one parent was born in a foreign country and which
language is spoken inside the family. The nationality of the parents is not
relevant.370

Data based on the census are collected irregularly.?’* Micro Census data are collected
annually from 1% of households.3’? Other statistics vary from Land to Land, but
normally registers are updated annually. Data are directly accessible via the websites of
the Federal Statistical Office and the statistical offices of the Lander. The statistics portal
www.statistikportal.de offers direct access to data which are not disaggregated.

Data on discrimination are not collected consistently and NGOs do not play a role in data
collection at national level, although there have been attempts to establish a national
discrimination register or centralised database.

4. Key issues

There has been no public or wider debate on the collection of equality data in Germany.
There is a strong sense of rejection of the collection of sensitive data, such as ethnic
affiliation, religion, skin colour, sexual orientation or income. In German society two
opposing positions can be identified: those in favour of equality data collection, calling
for the inclusion of skin colour in the data collection system, such as the Black German
community, and those strongly opposing ethnic data collection, because of the holocaust

365 Ibidem.

366 Tbidem.

367 3rd integration report of the Lander, 2011-2013.

368 Tbidem.

369 First report on integration indicators (2009).

370 31 integration report of the Léander, 2011-2013.

371 gStatistical Offices, History of Censuses in Germany,
http://www.zensus2011.de/DE/Zensus2011/Geschichte/Geschichte node.html, accessed 6 March 2016.

372 Federal Statistical Office, Explanations of the Micro Census, Labour Survey,
https://www.destatis.de/DE/ZahlenFakten/GesamtwirtschaftUmwelt/Arbeitsmarkt/Methoden/Mikrozensus.h
tml, accessed 6 March 2016.
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experience of their group, such as the German Sinti who campaign for crime and
ethnicity to be disconnected. The German police have used illegal registers on Sinti for a
long time to continue their persecution as criminals after the end of the Third Reich.

After the change to the citizenship law, newly naturalised citizens and their needs were
not detectable in the official statistics. This highlighted existing problems in planning and
in equality-oriented service delivery for minority groups in general. It becomes even
more complex when dealing with multiple discrimination and when the data situation on
other grounds, such as sexual orientation, trans*people or disabilities, show similar
weaknesses. It points to more strategic and methodological problems in research and
data collection. There are definition and access problems in Germany when it comes to
sexual orientation, trans*people, religion or ethnicity in a situation where those groups
still fear discrimination.

There are some best practices identifiable, which can provide possible solutions for
definition and access problems.

The “national minorities” in Germany, as defined by the Council of Europe, have been
living on German soil for centuries and are defined as language groups, therefore their
languages are protected as well. For them there is no mechanism of “third-party”
identification, but only one of self-declaration of belonging to such a language group.373
This could be used as a practical example of self-identification in equality data collection
for Germany.

The development cooperation of the German government understands gender equality
and respect for gender identity as a potential key to achieving the objective of a human-
rights-based, socially equitable and sustainable development of democratic societies. In
a strategy paper the Ministry of Development plans to monitor data on gender and
sexual orientation when it comes to project funding. This demonstrates the necessity for
equality data collection in Germany itself.374

In 2015 the Anti-Discrimination Agency (ADS) carried out the largest ever survey on
discrimination experiences in Germany.3’> In the preparation phase the ADS initiated an
intensive consultation with NGOs from the different fields of discrimination. The “data
subjects” were not only involved in generating data, but also in conceptualising the
questionnaire. The survey included experimental questions on self-identification of
discrimination grounds. These questions will be included in the next German Socio-
economic Panel, a wide-ranging representative longitudinal study of private

373 Ministry of the Interior, National Minorities, http://www.bmi.bund.de/DE/Themen/Gesellschaft-
Verfassung/Nationale-Minderheiten/nationale-minderheiten node.html, accessed 24 Janiary 2016.

374 Federal Ministry for Economic Cooperation and Development (BMZ) (2011a): Menschenrechte in der
deutschen Entwicklungspolitik [Human Rights in German Development Policy]. Concept. BMZ-Strategy
paper No. 4/2011, Bonn,
http://www.bmz.de/de/mediathek/publikationen/archiv/themen/menschenrechte/Strategiepapier303 04 2
011.pdf, accessed 19 March 2016.

375 Federal Anti-discrimination Agency, Online Survey on Discrimination,
http://www.antidiskriminierungsstelle.de/DE/ThemenUndForschung/Projekte/Umfrage Diskriminierung in
Deutschland/Umfrage node.html, accessed 19 March 2016.
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12. Greece
Expert: Varvara Lalioti
1. Relevant legal framework

In contrast to the Hellenic Statistical Authority’s (ELSTAT) duty to produce official
statistics, the national legislation (Law 3832/2010)37¢ that describes the principles and
obligations of ELSTAT, as well as the obligations of the agencies and institutions of the
wider public and private sectors with regard to statistical data, makes no explicit
reference to the state’s/public authorities’ obligation to collect equality data. In a similar
vein, the main law for the promotion of the principle of equal treatment, regardless of
racial or ethnic origin, religious or other beliefs, disability, age or sexual orientation (Law
3304/2005),%”7 includes no reference to the issue of equality data collection.

Furthermore, as a general rule, equality data are regarded as “sensitive” personal data,
that is data referring to racial or ethnic origin, political opinions, religious or philosophical
beliefs, membership of a trade union, health, social welfare and sexual life, criminal
charges or convictions, as well as membership of societies dealing with the
aforementioned areas (Article 2 of Law 2472/1997).378 More specifically, pursuant to
Article 7 of Law 2472/1997, the collection and processing of “sensitive” data, as well as
the establishment and operation of the relevant file, is permitted by the Hellenic Data
Protection Authority (HDPA) only when one or more of the following conditions are met:

a) The data subject has given her/his written consent, unless such consent has been
extracted in a manner contrary to the law or contra bonos mores, or if the law
provides that any consent given may not lift the relevant prohibition.

b) Processing is necessary to protect the vital interests of the data subject or the
interests of a third party provided for by the law, if s/he is physically or legally
incapable of giving her/his consent.

C) Processing relates to data made public by the data subject or is necessary for the
recognition, exercise or defence of rights in a court of justice or before a
disciplinary body.

d) Processing relates to health matters and is carried out by a health professional,
subject to the obligation of professional secrecy or the relevant codes of conduct,
provided that such processing is necessary for the purposes of preventive
medicine, medical diagnosis, the provision of care or treatment or the management
of healthcare services. Processing is carried out by a Public Authority and is
necessary for the purposes of:

- national security;

- criminal or correctional policy, in which case it pertains to the detection of
offences, criminal convictions or security measures;

- protection of public health; and

- public control of fiscal or social services.

e) Processing is carried out exclusively for research and scientific purposes, provided
that anonymity is maintained and all necessary measures for the protection of the
persons involved are taken.

376 Greece, Greek Statistical System. Establishment of the Hellenic Statistical Authority (ELSTAT) as an
Independent Authority (EAAnVIKO STaTioTiko SuoTnua. Suoraon 1nG EAAnvIKNG STatioTikng Apxng w¢
Ave&apTtntng Apxng), Official Government Gazette, Issue no. 38, Volume A, 9 March 2010. Date of
adoption: 9 March 2010.

377 Greece, Application of the Principle of Equal Treatment Irrespective of Racial or Ethnic Origin, Religion or
Belief, Disability, Age or Sexual Orientation (E@apuoyn 1ng Apxnc tnc Tonc¢ Metaxeipiong AveEaptntwe
QGuAeTikng n EBvoTikNG Kataywyng, OpnokeuTikwv n AAAwv lenoibriocewv, Avannpiac, HAikiag n Mevernoiou
lpooavartoAiouou), Official Government Gazette, Issue 16, Volume A, 27 January 2005.

378 Greece, Protection of Individuals with Regard to the Processing of Personal data (/lpooTacia Tou ATéuou ano
Tnv Ene&epyaoia Asdouevwv lMpoownikou XapakTrpa), Official Government Gazette, Issue no. 50. Volume
A, 10.04.1997. Date of adoption: 10 April 1997.
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f) Processing concerns data pertaining to public figures, provided that such data are
in connection with the holding of public office or the management of third parties’
interests, and is carried out solely for journalistic purposes. The HDPA may grant a
permit only if such processing is absolutely necessary in order to ensure the right
to information on matters of public interest, as well as within the framework of
literary expression and provided that the right to protection of private and family
life is not violated in any way whatsoever.

National law also prohibits the collection of data in conformity with Article 8.1 of the
Data Collection Directive 95/46/EC.37° Although the exemptions described in Articles 8.2-
8.4 of the Directive apply, national law provides more details on the aforementioned
exemptions. Lastly, given that employers have a legal obligation to report to the Greek
authorities3 (the competent agencies of the Ministry of Employment) the beginning and
end of the employment relationship with their employees (including employees with non-
Greek citizenship), employers report data on employees’ citizenship (citizenship is
utilised as a proxy for ethnic origin). Article 8 of Law 3144/201338! explicitly states that
it is forbidden to record or process the personal data of employees. An exception is made
for medical data, but only in the case that this is absolutely necessary: for instance, in
order to promote health and safety in the workplace.
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2. Definitions and categories used to collect equality data

Due to the lack of systematic collection of equality data at the national level, there are
few definitions and categories to this end.

Disability: The collection of data on disability is more the exception than the rule. For
instance, data on disability are included in two LFS ad hoc modules, ‘Employment of
People with Health Problems or Disability’ (Ad hoc 2002)3%* and ‘Survey on Employment
of People with Health Problems’ (Ad hoc 2011).38% Both utilise the survey methodology,

379 See Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the Protection
of Individuals With Regard to the Processing of Personal Data and on the Free Movement of Such Data,
Official Journal L 281, 23/11/1995 P. 0031 - 0050.

380 See Greece, Ministerial Decision 5072/6/25 February 2013 on the Redefinition of the Terms and Conditions
for the Electronic Submission of Forms Concerning the Competences of the Labour Inspectorate (SEPE) and
the Manpower Employment Organisation (OAED), in Accordance with Subparagraphs IA. 10, 11, 12, 13 and
14 of Article 1 of Law 4093/2012 (EnavakaBopiouoc Twv 'Opwv kai [MpolnoBsoewv HAEKTPOVIKNG YIoBOANC
Evrunwv ApuodiotnTag Swuatog EniBswpnong Epyaociag (SEME) kai OpyaviouoU AnacxoAnosws Epyarikou
Auvauikou (OAEA), ouu@wva ue Ti¢ Ynonapaypd@oug IA. 10, 11, 12, 13 kai 14 Tou apBpou rnpwTou Tou
vouou 4093/2012), Official Government Gazette, Issue no. 449, Volume B.

381 Greece, Social Dialogue for the Promotion of Employment and Social Protection, and Other Provisions
(Koivwvikog AigAoyoc yia tnv Mpow6non tng AnacxoAnong kar Tnv Koivwvikn lpootacia kar AAAeC
Aiardéeig), Official Government Gazette, Issue no. 111, Volume 8, 8 May 2013.

382 The “sensitive” data collected by employers concern citizenship (used as a proxy for ethnic origin) and
health.

383 No specific reference is made to the data subject’s consent.

384 The link provided by ELSTAT for this module is (in Greek): http://www.statistics.gr/el/statistics/-
/publication/SJ012/2002.

385 The link provided by ELSTAT for this module is (in Greek): http://www.statistics.gr/el/statistics/-
/publication/SJ024/-.
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so as to discuss mainly accidents at work and work-related health problems. The use of
the term “disability” is unclear and confusing.

Furthermore, an employment quota law (Law 2643/1998,38¢ as amended by Laws
2956/2001,387 3227/2004,°®® and 3454/2006)3%° targets vulnerable groups of the
population, including disabled people or the relatives of a disabled person. In theory,
companies also have the obligation to inform the Ministry of Labour of the total number
of their employees (this includes the number of people with disabilities who work at their
premises). Nonetheless, there are no sanctions if companies do not hire people with
disabilities or fail to report the exact number of them.

Overall, data pertaining to disability are collected on the basis of: self-identification;
third party categorisation (by means of an evaluation on the degree of disability by
medical professionals); proxies (work limitations and health are often used as proxies for
disability); and official documents, such as a certificate of disability that is granted by
committees responsible for determining the disability level of individuals.

Age: Data on age are usually collected in all national surveys and administrative
processes, on the basis of self-identification and official documents, such as an identity
card, passport or birth certificate.

Religion (or belief): In the framework of major national official surveys, no data are
collected with regard to religion (or belief). The Ministry of Education is in a position to
collect data on the religious beliefs of students at the primary and secondary education
level, on the basis of voluntary self-identification. However, in practice the collection of
these data takes place on an ad hoc basis and largely depends on the discretion of
school managers. Furthermore, until 2001, when the Council of State declared that the
inclusion of religion on identity cards is unconstitutional, data on the religious beliefs of
citizens were included in identification cards and formed part of the data kept by the
municipal registers. Overall, data pertaining to religion (or belief) are collected mainly on
an ad hoc basis (mainly by means of the method of self-identification).

Ethnic or racial origin: Data on ethnic or racial origin are inferred from data on
citizenship and country of origin. For instance, the broad categories used by ELSTAT in
the 2011 Population-Housing Census are “Greek”3°9, “EU countries”, “European countries
outside the EU”, “Africa”, “Caribbean, South or Central America”, “North America”,
“Asia”, “"Oceania” and “Without citizenship or citizenship not specified or not declared”.
The Office of the Greek Ombudsman collects ethnic origin data on the basis of official
documents that include information on citizenship (e.g. passports). Next, this data is
classified under broad categories, such as “Africa”, “Europe”, “Asia”, etc. According to
the Ombudsman’s 2013 special report on racist violence in Greece,3°! the victims of
racist violence come from Asia (51%), “Africa” (24%), “Europe” (12%) or their country
of origin is unknown (13%). Data pertaining to ethnic or racial origin are collected on the
basis of self-identification, third-party categorisation, proxies and official documents. For
instance, almost all people who self-identify as Roma are also categorised by third

386 Greece, Care for the Employment of Persons in Special Categories and Other Provisions (Mépiuva yia tnv
AnaoxoAnon lMpoownwv Eidikwv Katnyopiwv kai AAeg Aiataéeig), Official Government Gazette, Issue 220,
Volume A, 28 September 1998.

387 Greece, Restructuring the Manpower Employment Organisation (OAED) and Other Provisions
(Avadidpbpwon OAEA kai AAAec Aiataéeig), Official Government Gazette, Issue 258, Volume A, 6 November
2001.

388 Greece, Measures to Combat Unemployment and Other Provisions (MeTpa yia Tnv AVTILETWMION TNG
Avepyiag kar AAec Aiatdéeig), Official Government Gazette, Issue 31, Volume A, 9 February 2004.

389 Greece, Supporting Family and Other Provisions (Evioxuon tn¢ Oikoyeveiag kai NAoineg Aiatdéeig), Official
Government Gazette, Issue 75, Volume A, 7 April 2006.

390 people with dual citizenship are also included (Greek and other).

391 See Office of the Greek Ombudsman (2013), Special Report. Combating Racist Violence in Greece, Athens,
September, p. 83 (in Greek).
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parties (e.g. researchers/interviewers) as Roma. This categorisation is based on the
external characteristics of the Roma (e.g. residence in a Roma settlement). Moreover, as
mentioned above, citizenship and country of birth are used as proxies for ethnic or racial
origin. Lastly, in the course of many of the functions carried out by the public
administration the collection of data on ethnic or racial origin is also based on official
documents, such as identity card, passport or birth certificate.

Sexual orientation: Data on sexual orientation are rarely collected (exclusively ad hoc
and on a project basis). Self-identification is the method used for the collection of such
data.

Gender identity: Data pertaining to gender identity are collected on the basis of self-
identification and official documents, such as identity card, passport or birth certificate.
According to national legislation, individuals who have undergone sex-change surgery
can change the gender (and the name) ascribed to them at birth on their personal
documents (e.g. birth certificate etc.).3°? However, if gender redefinition has not been
preceded by sex-change surgery, then the Civil Code does not permit the change of
gender in personal documents. ELSTAT collects data that consider only two genders:
male and female.

Multiple grounds: In practice, no data are collected on multiple grounds. A rare
exception may be found in the Racist Violence Recording Network’s (RVRN) 2014 annual
report where it is, inter alia, mentioned, that in three out of the 32 incidents of racist
violence that were committed against LGBTQI people, the victims were foreigners who
were targeted because of both their sexual orientation and their ethnic origin or skin
colour.393

3. Practical implementation

The main institutions/bodies that are involved in the collection of equality data in Greece
are:

- The Hellenic National Statistical Authority (ELSTAT): More specifically, the
main sources of equality data in Greece are the Labour Force Survey (LFS)3°* and
the Statistics on Income and Living Conditions (EU-SILC) survey.3?> The LFS
estimates are published on a quarterly and monthly basis. The EU-SILC takes place
annually. A limited amount of information can also be derived from the Population
and Housing Census3°® which is conducted by ELSTAT once every 10 years. The
LFS, the EU-SILC survey and the Population and Housing Census all collect data on
age. ELSTAT has also conducted ad hoc surveys which cover age, e.g. research on
labour market access for pensioners. As far as the ground of ethnic/racial
background is concerned, the LFS, EU-SILC and Population and Housing Census
use citizenship/country of birth as a proxy for ethnic/racial background.
Furthermore, data on foreign origin and disability are included in LFS ad hoc
modules. Broadly speaking, the major national official surveys do not collect data

392 See Greece, Article 14 of Law 2503/1997 on the Management, Organization, Personnel of the Prefecture,
Regulation of Issues Concerning Local Authorities and Other Provisions (4roiknon, Opyavwon, STeAExwon
NG Mepipépeiac, PUBuion Osudtwy yia Tnv Tonikn Autodioiknon kai AAAec Aiatdé&eig), Official Government
Gazette, Issue 107, Volume A, 30 May 1997.

393 See Racist Violence Recording Network (RVRN) (2014), 2014 Annual Report, p. 5.

394 See e.g. the press release for November 2015 (in English), accessible at
http://www.statistics.gr/documents/20181/4aee5e0e-d486-4669-b95f-2bbd94fb4cc5. Moreover, see
http://www.statistics.gr/el/statistics/-/publication/SJO01/-%20for%20information (in Greek) on the Epsuva
AnaoxoAnong Epyatikou Auvauikou (Labour Force Survey) concerning the last three months of the year
2015.

395 See the following link: http://www.statistics.gr/statistics/-/publication/SFA10/- for questionnaires etc.
utilised in the framework of the research on the Eicodnua kar Suvlnkec AiaBiwong Twv Noikokupiwv (SILC)
2015 (in Greek).

3% See the following link (in Greek): http://www.statistics.gr/2011-census-pop-hous.
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on religion, sexual orientation, gender identity and multiple grounds. The
confidential data that are transmitted by the agencies of the Hellenic Statistical
System (ELSS) to ELSTAT must be used exclusively for statistical purposes and the
only people who have the right to have access to this data are the personnel
engaged in this task, who are appointed by an act of the President of ELSTAT.3%”
Moreover, as a general rule, researchers conducting statistical analysis for scientific
purposes have the right to access data which allow indirect identification of
statistical units.

- Other public authorities: Law 3304/2005,3%® the key law regarding the equal
treatment principle, entrusted the promotion of this principle to three
administrative bodies (equality bodies): a) the Office of the Greek Ombudsman; b)
the Labour Inspectorate (SEPE); and c) the Equal Treatment Committee.3°° Among
these bodies, the Office of the Greek Ombudsman is the most active in equality
data collection for all grounds. The data collected from the Office of the Greek
Ombudsman largely draws on citizens’ complaints about discriminatory behaviour,
but also utilises information from secondary sources, such as NGOs, the media and
the Hellenic Police. The data are included in the Ombudsman’s annual special
reports on equal treatment, which have been published since 2005. The list of
public authorities which collect equality data for various (mainly administrative)
purposes is nonetheless quite long and includes, among others: the Ministry of
Labour; the Ministry of Interior; the newly-created police agencies against racist
violence; the Pedagogical Institute of Greece; the National Commission for Human
Rights; the Management Organisation Units of the Regions; decentralised
administrations and regional authorities, especially in regions that are
characterised by a relatively high percentage of migrants or wherein previous
censuses have shown high concentrations of Roma populations. The data collected
concern age, citizenship/country of origin and religion. As a general rule, access to
the data depends upon the discretionary power of the authorities and may often be
denied.

- NGOs: Although not all organisations which are active in the anti-discrimination
field collect equality data, others do (e.g. Doctors without Borders,4%° Lighthouse
for the Blind in Greece,*°! Efxini Poli*°?2 and the RVRN)#%3, The data collected are
often published (there is no general rule, however). For instance, the RVRN collects
data on experiences of racist violence through interviews with victims and includes
these data in its annual reports.40*

Overall, equality data are published so as to make crimes/discriminatory activities
related to grounds such as ethnic/racial origin, sexual orientation, gender identity and
other grounds of discrimination more visible.

4. Key issues

Key issues with regard to equality data collection in Greece include, inter alia, the
following:

397 See Article 8 of Law 3832/2010.

398 See Law 3304/2005, Official Government Gazette 16A/27 January 2005.

399 See Balourdos, D. and Mouriki, Al. (eds) (2012), Combating discrimination in Greece. State of the art,
challenges and policy interventions, Athens: Papazisis Publishers, p. 87.

400 See the following link: http://www.doctorswithoutborders.org/country-region/greece.

401 See the following link: http://www.fte.org.gr/index.php/en/.

402 See the following link: http://www.efxini.gr/who-we-are/what-is-eos.

403 See the following link: http://rvrn.org/category/english/.

404 See the following link: http://rvrn.org/category/press-releases/page/3/, for the RVRN’s 2014 Annual
Report.
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The use of the term “citizenship” as a proxy for ethnic/racial background is
problematic, as reflected, for instance, in the fact that a number of Greek Roma
have no proof of citizenship.4%> Data on ethnic and racial background are regarded
as particularly sensitive “national” data, the collection and processing of which
might potentially threaten the idea of Greece as a unitary nation-state.

The efforts of the Greek state to collect ‘appropriate information, including
statistical and research data’ (Article 31 of the UN CRPD) on people with disabilities
remain minimal.40®

The debate on equality data collection at the national level has also been minimal.
The establishment of the Observatory on Combating Discrimination*®? in 2011,
within the framework of the National Centre for Social Research (EKKE),*%® was the
first serious attempt to put the issue of equality data collection at the centre of
public debate in Greece.

Civil society organisations representing grounds/community groups targeted in this
research are not characterised by a clear-cut stance towards data collection and
processing.

The equality data that are collected in Greece are inadequate, come from a variety
of sources and are far from homogeneous with respect to definitions and data
collection methods. Furthermore, attempts to evaluate and improve the existing
data collection methods have been hindered by the severe effects of the recent
crisis,*?® as reflected, for instance, in the lack of resources, both financial and
human. In this context, the equality data that are collected in Greece are hardly
comparable to data from other EU countries.

405 See Hormovitis, D. (2013), FRA Online Survey. Mapping Data Sources on Roma, September (Deliverable 2.
Summary Report), p. 6.

406 See National Federation of People with Disabilities (2012), Handbook on issues of discrimination and
reasonable adjustments for employees with disabilities, Athens, December, p. 18 (in Greek).

407 See the following link: http://ekke.gr/ocd/?page id=33.

408 See the following link: http://www.ekke.gr/.

409 See Balourdos, D. and Mouriki, Al. (eds) (2012), Combating discrimination in Greece. State of the art,
challenges and policy interventions, Athens: Papazisis Publishers.
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13. Hungary
Expert: Balazs Toth
1. Relevant legal framework

There is no separate law on equality data collection in Hungary, however, scattered
across several parts of the legal system there are legislative norms both demanding and
allowing the collection of such data.

The fundamental norm for data processing is the Data Protection Act*!® which provides
that personal data relating to racial origin or nationality, religious or philosophical beliefs,
sexual life, health and pathological addictions (like alcoholism) shall qualify as sensitive
data. As a rule, these data can be processed based on the written consent of the data
subject or if processing is necessary for the implementation of an international
agreement; if prescribed by law in connection with the enforcement of fundamental
rights; for reasons of national security or national defence or law enforcement purposes
for the prevention or prosecution of criminal activities; if processing of data related to
health, pathologic obsession or criminal record is ordered by an Act of Parliament for
reasons of public interest.

The rules are in conformity with Article 8.1 of the Data Collection Directive 95/46/EC.411
The scope of the exemptions is wider than in Article 8.2 of the Directive, as the
protection of national security or national defence can also serve as the basis of
processing sensitive data without the consent of the data subject, while processing data
related to health or pathologic obsession - i.e. drug addiction or alcoholism - can be
ordered for reasons of public interest in general, which is possible under Article 8.4 of
the Directive.
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Legislation on official statistics and on the National Census*? constitutes the general
legal framework allowing and demanding equality data collection. According to the Act
on Statistics,*'3 data related to racial, ethnic origin, political opinion and religion can only
be collected on a voluntary basis, while the provision of data on health condition and
sexual life may be prescribed by law. However, in both cases data must be collected in
such a manner that they cannot be affiliated with the person concerned. The Population
Census Act provides that data relating to health status, disability, religion (belonging to a
certain religious community), mother tongue or ethnic origin (belonging to a national

410 Hungary, Act CXII of 2011 on the Right of Informational Self-Determination and on Freedom of Information
(2011. évi CXII. térvény az informacios énrendelkezési jogrdl és az informaciészabadsagrol),
http://net.jogtar.hu/jr/gen/hjegy doc.cqgi?docid=A1100112.TV, adopted on 11 July 2011.

411 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data
(http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31995L0046:en:HTML).

412 Hungary, Act CXXXIX of 2009 on the Population Census of 2011 (2009. évi CXXXIX. térvény a 2011. évi
népszamlélasrol), http://net.jogtar.hu/jr/gen/hjegy doc.cgi?docid=A0900139.TV, adopted on 7 December
2009.

413 Hungary, Act XLVI of 1993 on Statistics (1993. évi XLVI. térvény a statisztikardl),
http://net.jogtar.hu/jr/gen/hjegy doc.cgi?docid=99300046.TV, adopted on 27 April 1993.
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minority) is voluntary. The methodology used in the course of the Census is self-
identification. The Minority Act*'* provides that, '‘Declaring affiliation with a minority is
the individual’s exclusive and inalienable right. No one may be obliged to make a
declaration on the issue of affiliation with a minority, however, exercise of certain
minority rights may depend upon the individual’s declaration’.

There are also other laws allowing or demanding ethnic data collection. In public
education, each school has to carry out a centrally organised competence assessment of
students in the course of which they have to fill in a questionnaire using the
methodology of third-party categorisation to estimate the proportion of Roma students
taking part in the competence assessment. In addition, under Article 44/A of the
National Public Education Act*'> a so-called Integrated Follow-up System has been
established since 2014 in which data on children’s ethnic affiliation can be registered and
managed if the parents of the children concerned consent to this. Since 4 November
2014, the utilisation of the System has become obligatory.

As of May 2013, on the basis of the Act on the Promotion of Employment and the
Support of the Unemployed,*® data on the national minority of jobseekers must be
registered by the National Employment Service on the basis of voluntary declaration.
There is another register run by the national employment body, which may contain data
related to the national minority of those taking part in programmes financed by the
European Social Fund on the basis of voluntary declaration, in order make possible
individual monitoring and examination of the lawfulness of the use of financial
resources.*!’

2. Definitions and categories used to collect equality data

Race or ethnicity

There is no common or legal definition of race or ethnicity. There is, however, a
definition of the concept of national minorities, which are ethnic groups resident in
Hungary for at least one century, which are in a numerical minority compared with the
overall population of the State and are distinguished from the rest of the population by
their own language, culture and traditions and manifest a sense of collective affiliation
that is aimed at the preservation of these and at the expression and protection of the
interests of their historically established communities. The list of recognised minorities is
to be found in Annex 1 of the Minority Act.

Perceived ethnicity

There is no legal definition of perceived ethnicity or perceived origin, its legal status is
controversial. (It is the question of whether or not A’s perception of B’s ethnicity is B’s
personal — and sensitive — data.)

Disability

A person living with disability is anyone who has a significant or complete impairment of
sensory - particularly sight, hearing - motor or intellectual functions, or who is
substantially restricted in communication and is thereby placed at a permanent
disadvantage regarding active participation in the life of society.4!8

414 Hungary, Act CLXXIX of 2011 on the Rights of Minorities (2011. évi CLXXIX. térvény a nemzetiségek
Jjogairdl), http://net.jogtar.hu/jr/gen/hjegy doc.cgi?docid=A1100179.TV, adopted on 19 December 2011.

415 Hungary, Act of CXC of 2011 on National Education (2011. évi CXC. térvény a nemzeti kéznevelésrél),
http://net.jogtar.hu/jr/gen/hjegy doc.cgi?docid=A1100190.TV, adopted on 19 December 2011.

416 Hungary, Article 57/A. (2) k) of Act IV of 1991 (1991. évi IV. térvény a foglalkoztatas elbsegitésérél és a
munkanélkiiliek ellatdsardl), http://net.jogtar.hu/jr/gen/hjegy doc.cgi?docid=99100004.TV, adopted on 23
February 1991.

417 Article 57/D. (2) ge) of Act IV of 1991.

418 Hungary, Article 4 (a) of Act XXVI of 1998 on the Rights of Persons Living with Disability and Ensuring their
Equality of Opportunities (1998. évi XXVI. térvény a fogyatékos személyek jogairdl és esélyegyenlGségik
biztositasardl), http://net.jogtar.hu/jr/gen/hjegy doc.cgi?docid=99800026.TV, adopted on 1 April 1998.
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Religion
Definition of religious activity: an activity in connection with an ideology that is related to
something supernatural, has systemic principles of belief, its tenets describe the whole
of reality and has a bearing on the whole of human nature by having specific behavioural
rules.4?

Sexual orientation
There is no legal definition of the concept.

3. Practical implementation

The Hungarian Central Statistical Office (HCSO), primarily through the National Census,
collects data on age, ethnic origin, mother tongue, language used in the family and with
friends (in order to map belonging to a certain national minority), type of disability,
activity relating to which disability constitutes a barrier in everyday life, the data of
commencement of the disability (in order to map disability), as well as affiliation to a
certain religious community. The last National Census took place in 2011. The relevant
census data on belonging to a national minority are available among regional data and in
the publication entitled ‘Data on belonging to a national minority’ on the HCSO census
website of.42% Data on disability are available among regional data and in the publications
entitled ‘People living with disabilities’ and ‘Situation and social benefits of people living
with disabilities’ on the HCSO census website.4?! Data on religion are available among
regional data and in the publication entitled ‘Religion and religious communities’ on the
HCSO census website.4?2 All the national data from the latest (2011) census are available
in English.4>3> Equality data collected through the LFS Survey (Eurdpai Kézdsség
Munkaer6-felmérése) include data on age and sex; these data are available in English.%%*
Similar data are collected in the course of the EU-SILC surveys (Haztartasi Kéltségvetési
és Eletkorilmények Adatfelvétel),*?> plus they contain information e.g. on the number of
people who are disabled or incapable of work due to health reasons.

As regards the policy framework on ethnic data collection, the Decade of Roma Inclusion
Programme Strategic Plan%?® and the National Social Inclusion Strategy*?” must be
mentioned. Both of these foresee the introduction of general official ethnic data
collection, particularly with regard to the management of social disadvantages and
discriminatory phenomena. However, no effective measures have been taken to achieve
this aim. Therefore currently there are two main sources of data related to ethnic
minorities. One is the National Census and the other is the minority election register, but
these two sources are not comparable. In public education there are other databases on
ethnic identity, plus some proxies can also be used to assess the proportion of minority
pupils in education (e.g. the number of socially disadvantaged and multiply
disadvantaged children). However, none of the data provide a reliable source of reality
for various reasons. Basically, because no definition of racial or ethnic origin exists,

419 Hungary, Article 6 (3) of Act CCVI of 2011 on the right to freedom of conscience and religion and the legal
status of churches, denominations and religious communities (2011. évi CCVI. térvény a lelkiismereti és
vallasszabadsag jogardl, valamint az egyhazak, vallasfelekezetek és vallasi k6zbsségek jogallasardl),
http://net.jogtar.hu/jr/gen/getdoc2.cgi?docid=A1100206.TV, adopted on 31 December 2011.

420 http://www.ksh.hu/nepszamlalas/tables regional 00?lang=en;
www.ksh.hu/nepszamlalas/tablak nemzetiseg, Hungarian.

421 www.ksh.hu/nepszamlalas/tables regional 00?lang=en; www.ksh.hu/nepszamlalas/tablak fogyatekossag,
Hungarian.

http://www.ksh.hu/nepszamlalas/tablak fogyatekossaggal elok helyzete, Hungarian.

422 http://www.ksh.hu/nepszamlalas/tables regional 00?lang=en; www.ksh.hu/nepszamlalas/tablak vallas,
Hungarian.

423 http://www.ksh.hu/nepszamlalas/tables regional 00?lang=en.

424 http://www.ksh.hu/labour market.

425 www.ksh.hu/income and_living_conditions.

426 http://mkogy.jogtar.hu/?page=show&docid=a07h0068.0GY.

427 Available in English at: http://romagov.kormany.hu/download/5/58/20000/Strategy%20-%20HU%20-
%20EN.PDF.
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sometimes they are based on different proxies and sometimes on self-identification,
sometimes on third-party categorisation. In the case of the National Census and the
minority election register, for instance, categories in the National Census included more
possibilities than the list of recognised minorities and the list was not definitive,
therefore if someone did not find on the list the minority to which s/he belonged, the list
could be supplemented. Multiple choices were also possible, e.g. someone could declare
him/herself Hungarian and Roma at the same time.

The National Programme on Disability Affairs 2015-2025%® lays down the policy
framework for Hungarian policy on disability matters. It calls on the Government to
develop tools with measurable indicators related to governmental policies carried out
within the framework of the Programme and to inform the Parliament about the progress
and performance analysis of the Programme at the end of the first half of it. This means
that by 2020 there should be a set of indicators by which the situation of disabled people
can be measured, which presupposes relevant nationwide data collection as well.
Currently, there are two general sources of data related to disability. One is the National
Census, the other is the official register of people with disabilities which is run by the
county-level governmental offices as an official register. Data contained in this register
are not public, but anonymous data can be accessed through freedom of information
requests. A special database of employees’ disability is operated by the National
Rehabilitation and Social Office (Nemzeti Rehabilitacios és Szocialis Hivatal).4?° In the
framework of the National Statistical Data Collection Programme (OSAP), data
concerning special educational needs and disability and the type of disability are
collected in relation to children attending schools. Finally, higher education institutions
also collect data on students with disabilities (as well as on social disadvantage), as
students with disabilities are entitled to extra admission points and to reasonable
accommodation.

Data concerning the number of people belonging to a certain religion can be derived
from the data in the National Census. The other source, which can be regarded as a
special proxy for the proportion of the population belonging to certain churches, is the
number of people who have given 1% of their personal tax to churches; this information
is published every year by the National Tax Authority.43°

In the statistical surveys prepared for the census or any other research conducted on a
regular basis by HCSO there are no questions concerning the sexual orientation or
gender identity of the respondents. Furthermore, it should be pointed out that there are
no available statistical data on complaints submitted or proceedings conducted in
connection with sexual orientation or gender identity before the courts (neither civil nor
criminal courts).

4. Key issues
The determination of who belongs to a certain minority

Although there is a definition for the concept of national minorities, this is not the case
when it comes to specific minorities. Nothing defines what it means to be, for example,
Roma (which is the biggest minority in Hungary) or how it can be established whether
someone belongs to that minority. False declarations and refusal to declare ethnic
affiliation distort any data collected on the basis of self-identification. Therefore no
nation-wide database gives a realistic picture of the number of people belonging to a
certain minority. To prove this in the case of the Roma community, it may be noted that

428 Hungary, Resolution of the Parliament No. 15/2015. (IV. 7.) on the National Programme on Disability Affairs
2015-2025 (15/2015. (1V. 7.) OGY hatarozat az Orszagos Fogyatékossagigyi Programrdl (2015-2025.)),
http://njt.hu/cgi bin/njt doc.cgi?docid=174903.291647.

429 http://norsa.gov.hu/statistics.

430 http://www.nav.gov.hu/nav/szjal 1/egyhazak kiemelt koltsegvetesi eloiranyzatok.
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the number of Roma people in the minority election register in 2014 was 155,683,431
while the number of people declaring affiliation to the Roma community in the 2011
census was 315,583. However, not even data collected through self-identification in the
course of the census are comparable, as in 2011 there was a huge campaign*3? calling
the Roma to declare their ethnic identity. The result of this was that, while 205,720
people identified themselves as members of the Roma community in 2001, in 2011 the
number rose by more than 50% to 315,583.433 It must be noted though that scientific
estimations as to the number of Roma living in Hungary range between 600,000 and
800,000.434

To tackle this problem, the Data Protection Ombudsman and Minority Ombudsman took
steps towards reviewing and reconsidering ethnic data management rules. In their joint
report*3> they defined several criteria: primary (skin colour, specific clothing, surname or
first name common/specific to a minority group, name and origin of the parents, place of
residence, being recognised as a member of the Roma minority, language or accent) and
secondary (e.g. social status, level of education, family model, employment status)
which could serve as proxies in generating perceived ethnic data. The methodology
developed by the ombudsmen generated a debate among experts and human rights
activists. However, the criteria introduced by the joint recommendation were used for
determining the proportion of Roma children in a discrimination case at a primary school
in Gydéngyospata, so it seems to be a workable method.

Good practices for generating equality databases

The Hungarian Helsinki Committee (HHC) has developed a method for collecting data on
ethnic origin in relation to people stopped and questioned/searched by the police within
the strict legal framework related to ethnic data collection. The solution was for the
officers to record the perceived ethnicity of the person on an anonymous STEPSS form,
to be stored separately from the standard ID check forms that the police have a legal
obligation to complete. After each shift, the officers who performed ID checks handed
over the STEPSS forms they had filled out to the appointed contact person who at the
end of each week forwarded the collected forms to the National Police Headquarters,
from where it was sent to the HHC. The HHC's statistician entered the data into a coded
database, after which the forms were destroyed. In this way, any possibility of restoring
a link between the data and the data subject became impossible. The method was
approved by the Data Protection Commissioner and used in a countrywide research
project called STEPPS.43%

In 2009 Chance for Children Foundation*3” initiated proceedings before the Equal
Treatment Authority against the municipality and the primary school of Taktaharkany on
account of the irregular combining of special classes and the segregated setting of the
special classes. The establishment of the proportion of Roma children in the school was a
problem to be solved, as no official statistics existed. The method used was the
following: two colleagues from the equality body, the president of the local Roma
minority self-government body and the headmaster of the school visited each class in
the school. The equality body previously prepared a sheet on which one column
contained the number of Roma children in the class according to the perception of the

431 http://valasztas.hu/hu/ovi/735/735 7.html#downloads.

432 http://www.sosinet.hu/2011/11/21/lezarult-a-roma-nepszamlalasi-kampany/.

433 http://www.ksh.hu/docs/hun/xftp/idoszaki/nepsz2011/nepsz orsz 2011.pdf.

434 http://24.hu/belfold/2011/09/15/csal nepszamlalas ciganyokrol/ (in Hungarian);
http://ctisz.webnode.hu/numa-romanes/le-rom-ando-ungro-magyarorszagi-ciganyok/ (in Hungarian).

435 Report on the conclusions of the study about the treatment of ethnically disaggregated data, Parliamentary
Commissioner for the Rights of National and Ethnic Minorities and the Parliamentary Commissioner for Data
Protection and Freedom of Information, 9 November 2009. Available in Hungarian at:
http://kisebbsegiombudsman.hu/data/files/158627216.pdf.

436 http://helsinki.hu/wp-content/uploads/MHB STEPSS US.pdf.

437 http://cfcf.hu/.
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colleagues from the equality body and another column contained the same information
based on the perception of the Roma leader. Each sheet contained data on the overall
number of children in the class. They visited each classroom and the headmaster asked
the teacher about the number of students currently in the classroom, the number of
children enrolled in that class (including those students who were currently absent). The
Roma leader and the colleagues from the equality body spent about 2-5 minutes in each
classroom and then registered the number of perceived Roma children in each class.
After visiting each class, the headmaster provided a copy of the school register. Each
class has a school register in which teachers enter the students’ names, addresses and
performance. The Roma leader provided information on the typical Roma names in the
village and the streets in which the Roma mostly live. The equality body then generated
perceived ethnic data based on the information from the school registers. As a result the
equality body was able to estimate the proportion of Roma students in each class
visited.438

438 Description received from the CFCF.
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14. Ireland
Experts: Ursula Barry and Maggie Feeley
1. Relevant legal framework

Irish legislation does not explicitly mention equality data but the permissions, obligations
and parameters for gathering information relevant to equality and human rights are
contained in a number of items of legislation. The equality-related statutes outlined here
complement the fundamental rights guarantees set out under the Irish Constitution:
Bunreacht na hEireann (1937).43° Together these provide the framework within which
equality data policy and practices operate.

The Statistics Act 1993440 relates to data collection in general. The National Statistics
Board (NSB) was established through the Act with the general function of ‘guiding the
strategic direction’ of the Central Statistics Office (CSO) which plays the leading role in
all national data collection. The Statistics Act fully reflects, and the CSO expressly
adheres to, the Fundamental Principles of Official Statistics adopted by the UN Economic
Commission for Europe in 1992,44t

Core equality legislation, the Employment Equality Acts 1998-2011%%? and the Equal
Status Acts 2000-2011,43prohibit discrimination on nine grounds: gender; civil status
(formerly marital status); family status; age; disability; ethnicity; sexual orientation;
religious belief; and membership of the Irish Travelling Community. The Employment
Equality Acts 1998-2008 cover work practice and relationships including advertising,
access to employment, terms and conditions, equal pay, promotion, dismissal, training
or work experience. The Equal Status Acts make discrimination illegal in the provision of
goods and services, accommodation and education on the same grounds. From 1
January 2016, under an important new amendment, a landlord cannot discriminate
against a person in receipt of rent supplement, housing assistance or any payment under
the Social Welfare Acts.*#4

The Irish Human Rights and Equality Commission (IHREC) Act 201444 was formed by
the merger of the roles and the dissolution of the Human Rights Commission and the
Equality Authority. Equality data are not mentioned in the Act that sets out the legal
framework for the functions and duties of the new body.4*¢ The IHREC Act (Article 42)
introduced a public duty in relation to human rights and equality.**” In this, Ireland is
the first EU state to couple both substantive anti-discrimination dimensions in one
statute.**® Public duty charges Irish publicly funded bodies to have regard to the need to
eliminate discrimination, promote equality and protect human rights both in relation to
staff and those to whom services are provided. It establishes requirements for an
equality and human rights assessment by each organisation and an annual report on
evidence of progress in furthering equality goals.

439 Ireland, www.constitution.ie/Documents/Bhunreacht na hEireann web.pdf, accessed 11 January 2016.

440 Treland, www.irishstatutebook.ie/eli/1993/act/21/enacted/en/html signed on 7 July 1993; accessed 11
January 2016.

441 Adopted by the UN Statistical Commission (UN Economic and Social Council, 1994, Report of the Special
Session of the Statistical Commission, New York, 11-15 April, 1994, E/1994/29) .

442 Treland, www.irishstatutebook.ie/1998/en/act/pub/0021/, signed on 18 June 1998; accessed 11 January
2016.

443 Ireland, www.irishstatutebook.ie/eli/2000/act/8/enacted/en/html, signed on 26 April 2000; accessed 11
January 2016.

444 A new provision, the Employment Equality Amendment No. 2 Act 2016, has been enacted to establish this
new provision.

445 http://www.irishstatutebook.ie/eli/2014/act/25/enacted/en/html, signed 27 July 2014; accessed 11 January
2016.

446 Ireland, http://www.ihrec.ie/download/pdf/ihrec act 2014.pdf, accessed 11 January 2016.

447 Ireland, http://www.ihrec.ie/about/ihrec-act-2014.html, accessed 11 January 2016.

448 http://www.paveepoint.ie/project/public-sector-duty-seminar/, accessed 11 January 2016.
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The Disability Act 20054 places a statutory obligation on public service providers to
support access to services and facilities for people with disabilities. This has data
collection implications as, under Part 5 of the Act, the National Disability Authority (NDA)
monitors and analyses data on staff with disabilities within the public service.4*% Under
S.13 of the National Disability Authority Act 1999, the NDA has a right to access
information (including data) held by a public body and monitor the implementation of its
Code of Practice on Accessibility of Public Services and Information provided by public
bodies.*!

The Marriage Equality Act 201542 amended the Irish Constitution with the wording

‘Marriage may be contracted in accordance with law by two persons without
distinction as to their sex’.

Data in relation to same-sex unions will now be recorded administratively as well as
through the Census of Population. The Gender Recognition Act*>3 enables transgender
people over the age of 18 to achieve full legal recognition, without recourse to medical
certification, of their preferred self-declared gender and allows for the acquisition of a
new birth certificate that reflects this change. Young people aged 16-17 can also apply to
be legally recognised, though the process is more complex, and therefore lengthy, for
that age group.#** Administrative data in relation to gender re-registration are collected
on an ongoing basis and aggregated data are publically available.*>>

The Office of the Data Commissioner provides clear and detailed interpretation of the
consolidated Data Protection Acts 1988 and 2003.4°¢ An amendment of Section 1 of the
Principal Act defines data regulated as sensitive as follows: ‘Sensitive personal
data means personal data as to: (a) the racial or ethnic origin, the political opinions or
the religious or philosophical beliefs of the data subject, (b) whether the data subject is
a member of a trade union (c) the physical or mental health or condition or sexual life of
the data subject, (d) the commission or alleged commission of any offence by the data
subject, or (e) any proceedings for an offence committed or alleged to have been
committed by the data subject, the disposal of such proceedings or the sentence of any
court in such proceedings.’#’

There is no prohibition on collection of sensitive data but it is regulated, as the table
below indicates. The Data Protection Act 199848 gave effect to the Strasbourg
Convention**? in relation to data collection, processing, keeping and disclosure. The 2003
Amendment Act*°® brought Irish law into line with the EU Data Protection Directive

449 Treland, http://www.oireachtas.ie/documents/bills28/acts/2005/a1405.pdf, signed on 8 July 2005; accessed
11 January 2016.

450 http://nda.ie/Publications/Employment/Employment-of-people-with-disabilities-in-the-public-
service/Reports-on-compliance-with-public-sector-jobs-target/, accessed 11 January 2016.

451 http://nda.ie/Good-practice/Monitoring-Codes-of-Practice/, accessed 11 January 2016.

452 Treland, http://www.irishstatutebook.ie/eli/2015/ca/34/enacted/en/html, signed on 29 August 2015;
accessed 11 January 2016.

453 http://www.irishstatutebook.ie/eli/2015/act/25/enacted/en/html, signed on 22 July 2015; accessed 11
January 2016. www.cso.ie/en/index.html, accessed 11 January 2016.

454 Treland, http://www.irishstatutebook.ie/eli/2015/act/25/enacted/en/print.htm, accessed 11 January 2016.

455 Treland, http://www.welfare.ie/en/downloads/Revised-General-Scheme-of-the-Gender-Recognition-Bill-
2014.pdf, accessed 29 February 2016.

456 Ireland, http://www.dataprotection.ie/viewdoc.asp?DocID=796, accessed 18 March 2001.

457 Ireland, http://www.irishstatutebook.ie/eli/2003/act/6/enacted/en/print.html, signed on 10 April 2003;
Section 2(a) (i) accessed 18 March 2016.

458 Treland, http://www.irishstatutebook.ie/eli/1988/act/25/enacted/en/html, signed on 13 July 1988; accessed
29 February 2016.

http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/108, signed on 28 January 1981;
accessed 18 March 2016.

460 http://www.irishstatutebook.ie/eli/2003/act/6/enacted/en/html, signed on 10 April 2003; accessed 29
February 2016.

91


http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31995L0046
http://www.oireachtas.ie/documents/bills28/acts/2005/a1405.pdf
http://nda.ie/Publications/Employment/Employment-of-people-with-disabilities-in-the-public-service/Reports-on-compliance-with-public-sector-jobs-target/
http://nda.ie/Publications/Employment/Employment-of-people-with-disabilities-in-the-public-service/Reports-on-compliance-with-public-sector-jobs-target/
http://nda.ie/Good-practice/Monitoring-Codes-of-Practice/
http://www.irishstatutebook.ie/eli/2015/ca/34/enacted/en/html
http://www.irishstatutebook.ie/eli/2015/act/25/enacted/en/html
file:///C:/Users/Marcel/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/0629J3V0/www.cso.ie/en/index.html
http://www.irishstatutebook.ie/eli/2015/act/25/enacted/en/print.htm
http://www.welfare.ie/en/downloads/Revised-General-Scheme-of-the-Gender-Recognition-Bill-2014.pdf
http://www.welfare.ie/en/downloads/Revised-General-Scheme-of-the-Gender-Recognition-Bill-2014.pdf
http://www.dataprotection.ie/viewdoc.asp?DocID=796
http://www.irishstatutebook.ie/eli/2003/act/6/enacted/en/print.html
http://www.irishstatutebook.ie/eli/1988/act/25/enacted/en/html
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/108
http://www.irishstatutebook.ie/eli/2003/act/6/enacted/en/html

95/46/EC.*%! Data protection Rule 1 (Section 2A of the Acts) refers to the ‘Fair obtaining
and processing’ of sensitive data while Section 2B outlines the requirements that need to
be satisfied in the ‘fair processing of personal sensitive data’.462
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2. Definitions and categories used to collect equality data

Classifications used during data collection are primarily determined by the CSO’s
regulatory requirement or statistical limitations relating to confidentiality (e.g. European
legislation determines the level of detail and the specific classifications that should be
used for data collection). Data are not collected in relation to all categories used in Irish
equality legislation for reasons of sample size and inconsistencies. For example, disability
status is not contained in the Quarterly National Household Survey (QNHS) datafile but
is in the Survey of Income and Living Conditions (SILC). Neither survey contains
information about sexual orientation, religion or membership of the travelling
community. Sample size means that representation of some minority groups is not
sufficiently statistically significant to be included. Roma are not mentioned in the Census
ethnic and cultural background options, however, there is an “other” option that may be
completed. The 2016 Census will not fully reflect the Gender Recognition 2015 and
Marriage Equality 2015 legislation. Categories on “sex” in the Census remain unchanged
since 2011 with only the binary options of “male” or “female”. The “relationship”
category has been amended in the Census 2016 to accommodate the category of a
registered same-sex civil partnership. Sub-categories on “religion” are Roman Catholic;
Church of Ireland; Islam; Presbyterian; Orthodox and “other”.4%3 Subsequent third-party
categorisation of religious belief include Jewish; Methodist; no religion; other stated
religions; Buddhist; Hindu and Apostolic or Pentecostal.*6*

The IHREC defines some equality grounds more broadly: gender includes being a man,
woman or a transsexual/transgendered person. Family status includes being pregnant, a
parent or the resident primary carer of a person with a disability, a person acting in
place of a parent (loco parentis). Civil status includes being single, married, in a civil
partnership, separated, divorced, widowed, or being a former civil partner in a civil
partnership that has ended by death or been dissolved. Sexual orientation includes
heterosexual, gay, lesbian or bisexual people. Religion covers different religious beliefs
or none and age mostly refers to everyone over 18. The IHREC broadly defines disability
to include people with physical, intellectual, learning, cognitive or emotional disabilities
and a range of medical conditions. The “race” and ethnicity ground includes people of
particular race, skin colour, nationality or ethnic origin and finally people who are
members of the Traveller community. Roma are again not specified as a category.*6>

461 http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31995L0046, accessed 29 February 2016.

462 http://www.dataprotection.ie/viewdoc.asp?m=y&fn=/documents/responsibilities/3c.htm, accessed 18 March
2016.

463 http://www.cso.ie/en/census/2016censusforms/, accessed 17 February 2016.

464
www.cso.ie/en/media/csoie/census/documents/census2011profile7/Profile7EducationEthnicityandIrishTrave
llerEntiredoc.pdf, accessed 17 February 2016.

465 http://www.ihrec.ie/your-rights/what-is-equality/frequently-asked-question1.html, accessed 29 February
2016.
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3. Practical implementation

Equality data are collected through a range of data collection mechanisms, none of which
are solely focussed on the issue of equality and discrimination or the nine grounds
described in equality legislation. The National Census of Population®® is conducted every
five years and since 2011 the data gathered follow the international guidelines and
recommendations prepared by the United Nations in cooperation with Eurostat. The
QNHS,%7 formerly the Labour Force Survey (LFS), the SILC*® and the National
Employment Survey (NES)%%° are core official data collection tools that comply with
national and EU data collection requirements. In addition to their main focus, these
surveys provide useful equality data. From these sources, through special modules and
administrative data, evidence about equality and discrimination can be garnered. All the
CSO’s surveys relating to persons will generally collect data on gender and age for
sampling purposes. Additional characteristics relating to sexual orientation, civil status,
ethnicity, religion, family status and disability status are collected as required for policy
requirements and particular statistical purposes.

Ireland has been conducting a Census of Population since 1821 for the purpose of
tracking changes in the social and living conditions of the population. At national level
the Census enables planning for major services like health, education, housing,
employment and social welfare. At the same time, regional urban and rural area
classifications in data collection support accuracy in local planning and budgeting. The
system of political representation is predicated upon the number of people living in
different constituencies and so the Census plays a key role in determining the number of
public representatives and the overall logistics of Irish democracy. Conducted on a five-
yearly basis, the Census allows comparisons in the overall population size and helps
track numbers of births, deaths, inward and outward migration.

The QNHS was first carried out in September 1997 and replaced the annual Labour Force
Survey (LFS). The primary purpose of the survey is the production of quarterly labour
force estimates and occasional reports on special social topics. The QNHS is a continuous
survey of private households, carried out on a rolling basis and reporting to EUROSTAT
every 13 weeks. A team of 10 coordinators and 100 field interviewers collect data from
26,000 people each quarter. Information is stored on laptop computers using computer-
assisted personal interview (CAPI) software. Participation is voluntary and there is a high
response rate (93%). Forms are delivered to every household by enumerators and
collected by them in the three weeks after Census Day. Enumerators may assist those
who do not feel comfortable completing their form independently. Participation in the
Census is a legal obligation under the Statistics Act 1993 and the Statistics (Census of
Population) Order 2010. Under Sections 26 and 27 of the Statistics Act, failure to fulfil
civic obligations to the Census may result in a fine of up to €25,000. Through the
broadly based and representative sample of the QNHS, important, comprehensive
baseline data on self-identified experience of inequality and discrimination in Ireland are
collected. The focus of the questionnaire shifts each 13-week period between national
priorities, EU requirements and modules decided in advance by the NSB based on
consultations with stakeholder groups. This provision for additional modules within EU
Regulation No. 577/98 has resulted in three special modules on equality in 2004, 2010
and 2014.470

The EU-Survey on Income and Living Conditions (EU-SILC) gathers information annually
on the income and living conditions of different types of households. In the selected

466 http://www.cso.ie/en/census/index.html, accessed 18 March 2016.

467 http://www.cso.ie/en/gnhs/aboutthegnhs/whatisthegnhs/, accessed 18 March 2016.

468 http://www.cso.ie/en/silc/aboutsilc/, accessed 18 March 2016.

469 http://www.cso.ie/en/surveysandmethodology/earnings/nationalemploymentsurvey/, accessed 18 March
2016.

470 http://www.cso.ie/en/gnhs/releasesandpublications/gnhs-specialmodules/, accessed 11 January 2016.
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households, all those over 16 years of age are asked questions relating to work, income
and health, while the head of household provides information on household matters,
such as accommodation, expenditure and mortgage payments. The survey gathers
information on poverty and social exclusion from a representative random sample of
households. Participation in EU-SILC is voluntary; nobody can be compelled to co-
operate and assurances of confidentiality are important for those sharing sensitive
personal information. Social class is not one of the nine equality grounds and so EU-SILC
gathers important information about a neglected area of equality.

The NES was first carried out in 2009 to meet EU requirements to have detailed data on
the changing structure of employment and a profile of earnings data in both private and
public sectors and to generate a picture of the occupational and sectoral structure of the
economy broken down by gender, age, region and size of company. A sample is drawn
from the Business Register and covers 10,000 employers and 100,000 employees. The
CSO has developed technical information and guidelines for payroll software providers to
facilitate the extraction and automatic generation of a data file and/or report every two
years and this complies with EU regulations on National Employment Costs and provides
the required national data for the European Social Survey (ESS). Data from employers
comprise number of employees, performance management and development of
employees, company training for staff, employment conditions in the business,
performance, paid hours worked and earnings of a representative sample of employees.
From employees, data comprise gender, nationality, place of residence, place of work,
education, occupation, employment history, work patterns, work practices and
performance reviews. Technical frameworks are provided by the CSO, including lists of
occupations and economic sectors.4’!

The Workplace Relations Commission (WRC) is an independent, statutory body,
established on 1 October 2015 under the Workplace Relations Act 2015 (No. 16 of
2015).472 It replaces the Equality Tribunal and publishes details of all complaints,
decisions and determinations in equality tribunals from responsible bodies prior to its
establishment and contemporaneously.*’3

Official statistical data for research, Research Microdata Files (RMFs), are available for
statistical research under strict guidelines through a process set out on the CSO website
(www.CS0.ie).*’* CSO Data access is restricted to the CSO and for researchers on a
restricted basis and solely for statistical purposes. There is open access to published data
and special requests by academic researchers allow access to specific data for research
and evidence-based policy purposes. There is no charge for access to data except in the
case of requests for special tabulations when a levy is imposed. Under the provisions of
Section 34 of the Statistics Act, 1993, the CSO may provide access to microdata files
under strict conditions ensuring the integrity and confidentiality of data collected under
the Act.*”> A number of academic and research bodies make data available through a
range of archives and publications.4’® Examples of good practice in data collection exist
in the NGO sector, for example in the area of violence against women,%’ sexual
orientation, gender identity*’® and racially motivated discrimination and violence.*”®

471 http://www.cso.ie/en/surveysandmethodology/earnings/earningshoursandemploymentcostssurvey/,
accessed 5 February 2016.

472 Treland, http://www.irishstatutebook.ie/eli/2015/act/16/enacted/en/pdf, accessed 11 January 2016.

473 http://www.workplacerelations.ie/en/Decisions Determinations/, accessed 29 February 2016.

474 www.cso.ie/en/aboutus/dissemination/accesstomicrodatarulespoliciesandprocedures/
researchaccesstomicrodatafiles/, accessed 29 February 2016.

475 www.cso.ie/en/aboutus/dissemination/accesstomicrodatarulespoliciesandprocedures/
accesstomicrodata/, accessed 11 January 2016.

476 http://www.ucd.ie/issda/data/economicandsocialresearchinstituteesri/, accessed 11 January 2016.

http://www.idstilda.tcd.ie/, accessed 11 January 2016.

http://www.esri.ie/publications/winners-and-losers-the-equality-impact-of-the-great-recession-in-ireland/,
accessed 11 January 2016.

477 http://www.rcni.ie/wp-content/uploads/RCNI-National-Statistics-2013.pdf, accessed 29 February 2016.

478 www.glen.ie/attachments/SUPPORTING LGBT LIVES - Main Report.pdf, accessed 11 January 2016.

94


file://///192.168.1.13/mpg/IC%20CG/Data%20collection/Summaries/DRAFT/www.CSO.ie
http://www.cso.ie/en/surveysandmethodology/earnings/earningshoursandemploymentcostssurvey/
http://www.irishstatutebook.ie/eli/2015/act/16/enacted/en/pdf
http://www.workplacerelations.ie/en/Decisions_Determinations/
http://www.cso.ie/en/aboutus/dissemination/accesstomicrodatarulespoliciesandprocedures/researchaccesstomicrodatafiles/
http://www.cso.ie/en/aboutus/dissemination/accesstomicrodatarulespoliciesandprocedures/researchaccesstomicrodatafiles/
http://www.cso.ie/en/aboutus/dissemination/accesstomicrodatarulespoliciesandprocedures/accesstomicrodata/
http://www.cso.ie/en/aboutus/dissemination/accesstomicrodatarulespoliciesandprocedures/accesstomicrodata/
http://www.ucd.ie/issda/data/economicandsocialresearchinstituteesri/
http://www.idstilda.tcd.ie/
http://www.esri.ie/publications/winners-and-losers-the-equality-impact-of-the-great-recession-in-ireland/
http://www.rcni.ie/wp-content/uploads/RCNI-National-Statistics-2013.pdf
http://www.glen.ie/attachments/SUPPORTING_LGBT_LIVES_-_Main_Report.pdf

4. Key issues

The key issue both nationally and across the EU emerges as an absence of harmony
between equality legislation and (equality) data collection. Where national statistical
experts collaborate closely with minority disadvantaged groups and equality advocates,
good examples of equality data collection become possible. The CSO QNHS special
Equality Module (EM)* was first included in September 2004 and repeated in 2010 and
2014. The survey was originally developed in consultation with the Equality Authority
(now integrated into IHREC), the National Disability Association, the Department of
Justice, Equality and Law Reform, the National Consultative Committee on Racism and
Interculturalism and Pavee Point, an NGO representing the interests of Irish Travellers
and Roma. The primary focus of the EM has been to produce high-quality baseline data
on discrimination in Ireland. The interview questionnaire focuses on respondents’ self-
perceived experiences of discrimination over the previous two-year period in a range of
areas and based on the nine grounds of discrimination described in Irish law.8! The
questions examine rates, types, frequency, effect and grounds of discrimination. The
survey is a subjective measure of discrimination (not a legal measure as such) as it is
based on how people felt they were treated. The survey’s main value is comparing
relative experiences of different groups and over time. The EM is an example of
excellence in interagency collaboration and in-depth consultation with stakeholders,
including those with expertise in data collection, minority groups, equality advocates and
the department with responsibility for justice and equality. After the consultation phase,
responsibility for implementation was held by the CSO who make the comprehensive
database widely available. This is a model worthy of replication and extension.

Resources are always an issue, both in relation to the collection of equality data but also
in the use of equality data. The WRC has been strongly critical of its lack of resources to
implement the new provision protecting recipients of social welfare payments from
discrimination in access to housing on the private rental market, a provision likely to
generate many cases of discrimination. Disadvantaged groups identify the absence of
such rigorous equality data as a key issue in their struggle against persistent injustice.
The absence of synchronicity between equality grounds and national/EU statistical
imperatives makes the evidence about in/equalities less accessible than might be the
case if equality (and its measurement) were a mainstreamed priority. Much data is
collected but because an equality focus is not prioritised, evidence-based discussions,
national, transnational and chronological comparisons cannot take place. Consequently,
the opportunities for actions against discrimination are squandered. Equality data are an
essential part of the weaponry against inequality, discrimination and all forms of unequal
treatment in that accurate measurement challenges assumptions about fairness and
justice, from which so many are actually excluded. Good equality data provide empirical
proof of the reality of persistent injustice. They expose the precise nature of
discrimination, locate and quantify areas that require tighter monitoring and
enforcement and allow resources to be more equitably distributed to enable positive
change. The fight against injustice, both nationally and across the Member States, is
intricately connected to the collection of good, reliable and comparable equality data.

http://www.lIgbtireland.net/, accessed 11 January 2016.

http://nxf.ie/wp-content/uploads/2014/02/burning-issues-report.pdf, accessed 11 January 2016.

http://www.glen.ie/attachments/Working It Out.pdf, accessed 11 January 2016.

http://www.glen.ie/attachments/Visible Lives Main Report Final.pdf, accessed 11 January 2016.

479 http://www.ireport.ie, accessed 29 February 2016.

480 http://www.cso.ie/en/media/csoie/gnhs/documents/StdRptQNHSequalityQ32014.pdf, accessed 17 February
2016.

481 The nine grounds are: gender; civil status; family status; sexual orientation; disability; membership of the
Irish Traveller community; age; and race.
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15. Italy
Expert: Chiara Favilli
1. Relevant legal framework

The collection and use of equality data in Italy is very limited and is not carried out on a
regular basis.

Legislative decree 2003/215 implementing Directive 2000/43/EC in Italy, allows - but
does not require - the National Equality Body to conduct statistical surveys (Article 7,
para. 2g).*82 A similar provision is the one contained in Article 3, para. 4, of Law
18/2009, which ratifies the UN CRPD in Italy.483

However, there is no legal provision for a periodic collection of equality data nor for a
duty on public or private employers to collect equality data. Even data on the number of
cases related to discrimination brought to justice are not available. Moreover, the issue
of equality data collection has not given rise to public debate, nor have stakeholders
raised this among the main issues concerning actions against discrimination. Conversely,
international bodies have issued recommendations regretting the lack of equality data in
Italy.48

Other provisions allow, regulate or prohibit the collection of equality data. For example,
according to Article 8 of Law 300/1970, the so-called Workers’ Statute, employers are
prohibited from enquiring into workers’ political, religious and trade unionist beliefs. As
far as disability is concerned, employers are allowed to deal with disability data on
workers only if strictly necessary and with the consent of the worker; data on disability,
like data on health status, may be sent to the competent authorities, for instance to the
local employment office in order to comply with the employment quota of workers with
disabilities.48>

The Data protection Code,*®¢ in line with Directive 95/46/EC,*” provides for rules and
limits to data collection in general and with particular reference to sensitive data, which
are equality data (racial and ethnic origin, religious, philosophical or other belief, political
opinions, membership of a political party, trade union, religious association or

482 Ttaly, Legislative Decree 215/2003 implementing Directive 2000/43/EC on equality of treatment between
persons irrespective of racial or ethnic origin (Decreto Legislativo 9 luglio 2003, n. 215, Attuazione della
direttiva 2000/43/CE per la parita di trattamento tra le persone indipendentemente dalla razza e dall'origine
etnica), available at: www.normattiva.it/uri-res/N2Ls?urn:nir:stato:decreto.legislativo:2003-07-09;215,
accessed 5 March 2016.

483 Ttaly, Legislative Decree 18/2009 Ratification and execution of the UNCRPD with its Optional Protocol and
institution of the National Observatory on the Situation of Persons with Disability (Ratifica ed esecuzione
della Convenzione delle Nazioni Unite sui diritti delle persone con disabilita’, con Protocollo opzionale, fatta
a New York il 13 dicembre 2006 e istituzione dell'Osservatorio nazionale sulla condizione delle persone con
disabilita), available at: http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2009-03-03;18,
accessed 5 March 2016.

484 Committee on the Elimination of Racial Discrimination, Concluding observations of the Committee on the
Elimination of Racial Discrimination, 4 April 2012, para. 11;
http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fITA%2f
C0O%2f16-18&Lang=en; OSCE, ODIHR key observations, http://hatecrime.osce.org/italy?year=2014, accessed 5
March 2016.

485 Ttaly, Law 1999/68 on the employment of persons with disabilities (Norme per il diritto al lavoro dei
disabili), available at: http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:1999-03-12;68,
accessed 12 February 2016.

486 Ttaly, Personal Data Protection Code (Codice in materia di protezione dei dati personali), 30 June 2003 no.
196, available at: http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:decreto.legislativo:2003-06-
30;196!vig, accessed 5 March 2016.

487 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data, OJ L
281, 23 November 1995, p. 31-50.

96


http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:decreto.legislativo:2003-07-09;215
http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2009-03-03;18
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fITA%2fCO%2f16-18&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fITA%2fCO%2f16-18&Lang=en
http://hatecrime.osce.org/italy?year=2014
http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:1999-03-12;68
http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:decreto.legislativo:2003-06-30;196!vig
http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:decreto.legislativo:2003-06-30;196!vig

organisation and data concerning health status and sexual life).488 In principle, the
collection of these data is prohibited according to Articles 20 and 26 of the Data
Protection Code, which is in line with Article 8.1 of the Data Collection Directive
95/46/EC. A general exemption is provided for in case of written consent and the Italian
data protection authority’s prior authorisation. Moreover, all the exemptions of Article
8.2-8.4 apply and additional ones are provided for at Article 26, para. 3a)-b-bis).*®° In
addition, public bodies are allowed to process sensitive data only where they are
expressly authorised by a law specifying the categories of data that may be processed
and the categories of operation that may be performed as well as the substantial public
interest pursued, or with the Italian data protection authority’s prior authorisation.

Special rules apply for data collected for statistical purposes. Official statistics are carried
out by the Istituto Nazionale di Statistica (Istat), following the National Statistical
Programme, the document that regulates the production of official statistical information
over a three-year period.*° According to Article 6-bis of the National Statistics Law,
special requirements apply for the collection, confidentiality and anonymity of sensitive
data.*°! Moreover two Codes of Conduct related to equality data are in force in this field,
regarding the National System of Statistics and the activity of scientific research.4°?
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2. Definitions and categories used to collect equality data

Lacking a regular practice of equality collection, no specific definitions and categories
have been given that are different from the definitions already enshrined in the legal
acts implementing the EU anti-discrimination directives.4%3

488 Disability falls under the ‘health status’ ground and is therefore dealt with as sensitive data.

489 Data concerning members of religious denominations and entities having regular contact with said
denominations for exclusively religious purposes, on condition that the data are processed by the relevant
organs or bodies recognised under civil law and are not communicated or disseminated outside said
denominations; data concerning affiliation of trade unions and/or trade associations or organisations to
other trade unions and/or trade associations, organisations or confederations; data contained in CVs under
the terms set out in other provisions of the Data Protection Code.

490 http://en.istat.it/istat/; Italy, National Statistical Programme (Programma nazionale di statistica)
http://www.sistan.it/index.php?id=52,accessed 5 March 2016.

491 Ttaly, Legislative decree 1989/322, National Statistical Service and reorganisation of the National Office of

Statistics (Norme sul Sistema statistico nazionale e sulla riorganizzazione dell'Istituto nazionale di statistica, ai
sensi dell'art. 24 della legge 23 agosto 1988, n. 400), available at: http://www.normattiva.it/uri-
res/N2Ls?urn:nir:stato:decreto.legislativo:1989-09-06;322!vig, accessed 5 March 2016.

492 Ttaly, Code of conduct and professional practice applying to the processing of personal data for statistical
and scientific research purposes within the framework of the national statistical system (published in the
Official Journal no. 230 of 10 October 2002), http://www.garanteprivacy.it/web/guest/home/docweb/-
/docweb-display/docweb/1565879; Italy, Code of conduct and professional practice applying to processing
of personal data for statistical and scientific purposes (published in the Official Journal no. 190 of 14 August
2004), http://www.garanteprivacy.it/web/guest/home/docweb/-/docweb-display/docweb/1115480, links
accessed 5 March 2016.

493 Ttaly, Legislative Decree 215/2003 implementing Directive 2000/43/EC on equality of treatment between
persons irrespective of racial or ethnic origin (Decreto legislativo 9 luglio 2003, n. 215 Attuazione della
direttiva 200014310E per la paritadi trattamento tra le persone indipendentemente dalla razza e dall’origine
etnica), Official Journal no. 186 of 12 August 2003; Legislative Decree 216/2003 implementing Directive
2000/78/EC establishing a general framework for equal treatment in employment and occupation (Decreto
legislativo 9 luglio 2003, n. 216 Attuazione della direttiva 2000/78/CE per la parita di trattamento in
materia di occupazione e di condizioni di lavoro), Official Journal no. 187 of 13 August 2003.
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A good example is given by a statistical survey on gender, sexual orientation and ethnic
origin conducted by the Italian National Institute of Statistics during 2011 in order to
collect data regarding actual discrimination experienced by people on the grounds of
sexual orientation, homophobia and ethnic origin.4** While the issue of the definition of
discrimination was taken into account with proper reference to the EU Directives, the
issue of the definition of grounds appears to be ignored. This is true for all the grounds
but it is more evident with regard to racial or ethnic origin. While in fact the title of the
survey deals with discrimination on the grounds of “racial or ethnic origin”, the
questionnaire and the description of the results of the survey deal with “migrants”, taken
not only as a proxy but as equivalent to “race”. To be clearer the survey assumes that
discrimination against racial or ethnic origin is discrimination against migrants. For
instance, the results of the survey were disseminated through three reports:
‘Stereotypes, sacrifices and gender discrimination’, ‘Migrants seen by citizens’, and
‘Homosexual population in Italian society’.4%>

Some interesting developments are taking place regarding disability, thanks to the
National Disability Observatory. For instance, a project is underway on ‘Monitoring
indicators’ to enhance the capacity and quality of statistical research in the field of
disability.4®

3. Practical implementation

Equality data are collected in Italy by the national statistical office, in the framework of
the European Statistical System. The relevant statistics are the Labour Force Survey
(LFS)#%7 and Statistics on Income and Living Conditions (UDB IT SILC, part of the EU-
SILC) survey.*® In addition, Italy is a participating country in the European Social
Survey (ESS), taking part in the following rounds: 2002, 2004 and 2012.4%°

The LFS estimates are disseminated on a quarterly basis, except for provincial data
which are disseminated annually. The EU-SILC takes places annually.

A limited amount of information can also be derived from the Population and Housing
Census, carried out by Istat.>%° The last one was conducted in 2011 and at that time it
was foreseen to be conducted once every ten years. Since 2012 a permanent census has
been introduced and Istat is working on the methodology to be applied to this sort of
census, mainly based on administrative processes.>%!

These official statistics collect data on age, sex, citizenship and religion. Administrative
processes are the privileged sources of data for these surveys and data.

494 Istat, Discrimination on grounds of gender, sexual orientation and ethnic origin: information on the survey
(Discriminazioni in base al genere, all’'orientamento sessuale e all’appartenenza etnica: informazioni sulla
rilevazione). As reported on Istat’s website, ‘The survey was designed to achieve two objectives: on the one
hand, to collect data on opinions and attitudes toward gender roles, homosexuality and immigration; on the
other hand, to estimate the number of persons who experienced discrimination at school and at work (also
including job seeking). The survey was conducted with mixed mode CAPI (Computer Assisted Personal
Interview) — SAQ (Self-Administered Questionnaire). In the self-filled paper questionnaire, for the first time
Istat collected information on the sexual orientation of respondents, through an ad hoc set of questions’.
http://www.istat.it/it/archivio/30726, accessed 21 March 2016.

495 http://www.istat.it/microdata/download.php?id=/wwwarmida/234/2011/01/Nota.pdf, page 18. See also, in
particular, the report ‘Migrants seen by citizens, http://www.istat.it/it/archivio/66563, accessed 21 March
2016.

4% http://www.isfol.it/news/seminario-sugli-indicatori-di-monitoraggio, accessed 21 March 2016.

497 See the related section on the Istat website, also available in English,
http://en.istat.it/lavoro/lavret/forzedilavoro/.

498 See again the related section on the Istat website, not available in English,
http://www.istat.it/it/archivio/5663.

499 http://www.europeansocialsurvey.org/data/country.html?c=italy.

500 http://www.istat.it/it/archivio/108392, accessed 21 March 2016.

501 http://www.istat.it/it/archivio/censimento+permanente+popolazione, accessed 21 March 2016.
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During 2011 the first survey on actual discrimination experienced by people on the
grounds of sexual orientation, homophobia and ethnic origin was carried out, thanks to
funding from the Department of Equal Opportunities of the Government, within which
the National Equality Body, UNAR, is based.>%?

As far as disability is concerned, the national office of statistics, Istat, makes periodic
surveys, within the framework of the National Statistical Programmes.>%3 This is also
thanks to the Framework Law on Disability, according to which the Government must
promote statistical surveys on the situation of people with disabilities.>** Moreover, data
on people with disabilities are collected by several public offices dealing with
employment and health services. These data are collected to monitor the general picture
concerning the social inclusion of people with disabilities, according to the framework law
on the integration of people with disabilities.>°>

In addition, the cooperation between the National Observatory on Disability and the
National Statistical Office — Istat appears to be very fruitful.”%® Disability data are
collected by different systems, both through surveys using questionnaires and through
administrative processes (for instance, schools, employment offices and health services).
As far as data collection on disability is concerned, the self-report survey is the most
common method employed.

With regard to the national equality body, UNAR, the focus on equality data is found in
the strategic documents (Roma and the LGBT strategies) and yearly reports.>°%’ A project
with the Fundamental Rights Agency is also foreseen in order to carry out statistical
research into the situation of the Roma, Sinti and Caminanti (RSC )communities, to be
repeated regularly. These activities will be funded through the funds 2014-2020 but due
to the reorganisation of the equality body they have not yet started and there is a risk
that they will remain on paper.

In its annual report to the President of the Council of Ministers, UNAR includes data on
discrimination complaints made through its contact centre, with a free phone number
and operators speaking several languages (Italian, English, French, Spanish, Arabic,
Russian, Romanian and Chinese).>°® The contact centre’s only task is to receive and
“filter” requests for help from victims of discrimination, while decisions on action are
taken by UNAR staff. However, UNAR does not conduct surveys or collect more complex
data.

502 IST-02258 Indagine sulle discriminazioni in base al genere, all'orientamento sessuale, alla appartenenza
etnica, in National Statistical Programme 2011-2013, at 90-91, http://www.sistan.it/index.php?id=52, (in
Italian) accessed 5 March 2016.

503 http://www.istat.it/it/archivio/disabili, accessed 21 March 2016.

504Ttaly, Law 5 February 1992, no. 104, Framework Law on support, social integration and rights of persons
with disabilities (Legge-quadro per l'assistenza, l'integrazione sociale e i diritti delle persone handicappate),
http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:1992-02-05;104!vig, accessed 5 March 2016.

505 Ttaly, Law 5 February 1992, no. 104, Framework Law on support, social integration and rights of persons
with disabilities (Legge-quadro per l'assistenza, l'integrazione sociale e i diritti delle persone handicappate),
http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:1992-02-05;104!vig, accessed 5 February
2016.

506 In particular, the ‘website disseminates official statistics on disability produced by Istat and institutions
belonging to the National Statistical System. The available data have been processed and organised by
Istat in the information system with the aim of documenting the living conditions and the level of social
inclusion of people with disabilities and to provide support for the planning of the policies and monitoring of
the UN Convention’. http://dati.disabilitaincifre.it/dawinciMD.jsp?al=u2i4Y4Y&a2=_-
&n=%$$$1$$$$$$$&0=&p=hm&sp=null&l=1&exp=0, accessed 21 March 2016.

507 National Strategy for the Inclusion of Roma, Sinti and Caminanti Communities,
http://ec.europa.eu/justice/discrimination/files/roma italy strategy en.pdf, in particular at 31-33 and 37;
National Strategy to prevent and contrast discrimination on grounds of sexual orientation and gender
identity (2013-2015), http://www.pariopportunita.gov.it/images/Strategia%?20nazionale%?20-
%?20vers.%20EN.pdf.

508 The reports are available at http://www.unar.it/unar/portal/?p=1735, last accessed 5 March 2016.
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Data on racism as hate crime are collected by law-enforcement authorities and the
Ministry of Interior but are not made publicly available. However, detailed information is
available thanks to the reporting activity that Italy makes regularly to ODIHR which in
turn makes the data available to the public. Information concerns hate crimes recorded
by the police, although there is no information regarding hate crime cases which are
prosecuted and sentenced.>® An annual report on racism and hate crimes is carried out
by an NGO, LUNARIA, which also reports to OSCE-ODIHR.>1?

Other NOGs active in the field of data collection are Idos, publishing annual reports
focusing on immigrants,>'! and Associazione 21 luglio, publishing an annual report on the
situation of Roma, Sinti and Caminanti.>!2

Several NGOs are active within the field of sexual orientation and gender identity and
they run research and documentation projects. For instance, the NGO Rete Lenford>!3
promoted the creation of an Observatory on Sexual Orientation funded by the Tuscany
Region. Another example is that of the National Observatory on Gender Identity
(Osservatorio nazionale sullidentia di genere), which collects and disseminates
information on several issues related to gender identity but does not appear to collect
equality data directly.>'4

Regarding diversity policies on LGBT it is worth mentioning the publication of the LGBT
Report Index: a benchmark on policies for employers in Italy. The report is edited by an
NGO, Parks. Liberi e uguali,®*> with the cooperation of the National Equality Office
(UNAR), and the Italian Association of Human Resources Directors. The first report was
published in 2012 and the current one is the third edition. The report lists the companies
where the treatment of LGBT people is particularly good, taking account for instance of
their diversity policy and the extension of benefits to same-sex partners.

The ground of disability appears to be the one where NGOs are most organised but
promoting research and collection of data by the official institutions rather than
collecting directly data on their own. For instance, the platform www.condicio.it collects
and disseminates to the general public the most relevant research undertaken by public
and private bodies in the field of disability.

4. Key issues

Besides official statistics on population conducted by Istat, there is no relevant practice
of equality data collection in Italy. Where data are collected, for instance on age, the aim
is to produce a general picture of the Italian population and not to have data on
discrimination or effective inclusion.

Lacking a system of collection of equality data, no definitions or methods have been
developed so far. The example of the survey on race and ethnic origin carried out during
2011 (Survey on discrimination by gender, sexual orientation and ethnic origin) is
paradigmatic, with migrants taken as a proxy of race and ethnic origin. Therefore,
comparing these data with others collected in other EU countries may be almost

509 OSCE-ODIHR, Hate Crime Reporting, http://hatecrime.osce.org/italy?year=2014.

510 http://www.cronachediordinariorazzismo.org/, last accessed 5 March 2016. The report does not have a
statistical and scientific approach, but collects data coming from any available public sources, particularly
the media and the National Equality Body, UNAR.

511 Dossier immigrazione, available at http://www.dossierimmigrazione.it/, last accessed 16 January 2016.

512 Associazione 21 Luglio, Activity report 2014, available at: http://www.21luglio.org/wp-
content/uploads/2015/04/Rapporto-annuale-Associazione-21-luglio.pdf, pages 32-39, last accessed 5
March 2016.

513 http://www.retelenford.it/avvocatura-lgbti/documenti.html, last accessed 16 January 2016.

514 http://www.onig.it/drupal/?g=node/50, last accessed 5 March 2016.

515 http://www.parksdiversity.eu/parks/wp-content/uploads/2015/11/Index risultati 2013.pdf, last accessed
21 March 2016.
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impossible. In particular, a serious concern may rise for people belonging to the Roma,
Sinti and Caminanti communities, the majority of whom are Italian citizens.

The lack of an effective system of equality data collection is recognised as a shortcoming
to be overcome, according to national strategies on Roma and LGBT people. This may be
one of the most interesting developments in the near future in the activities of the
national equality body, UNAR, which is in charge of the implementation of the
aforementioned strategies. However, there is a real risk that these planned activities will
not be effectively implemented and that they will remain nothing but words. This is
because the organisation of the equality body, UNAR, is under review and it is not clear
if all the planned activities will actually be implemented.

With regard to disability, the collection of equality data appears to be more developed,
mainly thanks to the cooperation between the National Observatory on Disability and
Istat.

Finally, it is worth mentioning that the lack of equality data also concerns data on legal

actions and judgments; neither a system of collection for these data, nor a record of
discrimination actions are in place.
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16. Latvia
Expert: Tana Lace
1. Relevant legal framework

There is no specific and unified legal provision on equality data collection in Latvia. A
large number of different official administrative registers and databases contain some
aspects of equality data (for example, age, ethnic origin or disability) and each of these
systems and the respective data collection are regulated by several national regulatory
acts. The general legal provisions binding for all institutions providing official statistics
and relevant for equality data collection are included in the framework legislation on
official statistics and in the framework legislation on the protection of personal data.

The Statistics Law regulates equality data collection and processing.>® The Statistics Law
prescribes criteria for the assessment of what statistics should be included in the
national statistical information programme, provides the procedure for the development
of the official statistical programme, sets the procedure for the development of current
sources of administrative data and new registers, databases and information systems for
statistical needs, and obliges the Central Statistical Bureau (the CSB) to conduct national
surveys (including the census, EU-SILC, LFS etc). The Statistics Law prescribes the
activities which are authorised to be carried out with data, including regulating issues of
confidentiality and the availability of the data, as well as the protection of data provided
for research. The Regulation of the Cabinet of Ministers No. 750 on the National
Statistical Information Programme for 2016 stipulates: 1) the designation of the official
statistics (survey or calculation) and indicators to be published; 2) the details of each
indicator to be published; 3) the institution that is responsible for the provision of official
statistics; 4) the frequency of the publication of official statistics; 5) the forms of
statistical observation and observation methods to be used; and 6) the type, scope and
purpose of use for personal data acquired from the individual and administrative data
sources.”'” The inclusion of equality data in official statistics according to the above-
mentioned legal provision makes data collection and processing mandatory for the
responsible institution.

The collection of equality data on multiple grounds is permitted by the Ombudsman
Law.>'8 As stipulated in the law the Ombudsman shall accept and examine submissions
from private individuals, in accordance with the procedures laid down in this Law,
conduct research and analyse the situation in the field of human rights, as well as
provide opinions regarding topical human rights issues.

The Personal Data Protection Law contains legal norms arising from Directive
95/46/EC.>'° Latvia has prohibited the processing of personal data revealing an
individual’s race, ethnic origin, religious, philosophical or political convictions, or trade
union membership, or providing information about the health or sexual life of an
individual in conformity with Article 8.1 of Directive 95/46/EC. Data with regard to such
grounds as disability, sexual orientation, ethnic or racial origin, religion or belief, or

516 | atvia, Statistics Law (Statistikas likums), adopted 4 June 2015, Articles 13 -17; available at
http://likumi.lv/ta/id/274749-statistikas-likums.

517 Latvia, Regulations of the Cabinet of Ministers No. 750 on the National Statistical Information Programme
for 2016 (Ministru kabineta noteikumi Nr. 750 "Noteikumi par Valsts statistiskas informacijas
programmu 2016.gadam”), adopted 22 December 2015; available at http://likumi.lv/ta/id/278782-
noteikumi-par-valsts-statistiskas-informacijas-programmu-2016-gadam.

518 | atvia, Ombudsmen Law (Tiesibsarga likums), adopted 6 April 2006, Articles 11-12, available at
http://likumi.lv/doc.php?id=133535.

519 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data; available
at http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:31995L0046.
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gender identity are thus deemed to be special categories of data (sensitive data).>?° The
purpose of this Law is to protect the fundamental human rights and freedoms of natural
persons, in particular the inviolability of private life, with respect to the processing of
data regarding natural persons.

The Personal Data Protection Law provides all the exemptions mentioned in Articles 8.2 -
8.30of Directive 95/46/EC. In accordance with Article 8.4 of Directive 95/46/EC, Latvia
has laid down some additional exemptions in the Personal Data Protection Law, such as
1) processing of personal data when it is necessary for the provision of social assistance
and it is performed by the provider of social assistance services; 2) processing of
personal data when it is necessary for the establishment of national documentary
heritage and it is performed by the Latvian national archives and accredited private
archives; 3) processing of personal data when it is necessary for statistical research,
which is performed by the CSB; and 4) processing of personal data when it is necessary
when performing State administration functions or establishing State information
systems laid down in the law.

Health/life
Public
Members
Legal claim

Public interest - Other

< | Medicine

X X

X
X

< | Employment

X

X | consent

2. Definitions and categories used to collect equality data

Definitions on equality data are not prescribed in the laws related to data collection,
some definitions on equality data are included in other pieces of legislation.

Disability: according to the Disability Law a disability is defined as a long-term or non-
transitory very severe, severe or moderate level of limited functioning which affects a
person’s mental or physical abilities, ability to work, self-care and integration into
society. Limited functioning means a disorder of a physical or mental nature caused by a
disease, trauma or congenital defect (physical capabilities; ability to learn, communicate,
orientate oneself, move about, take care of oneself, control one’s behaviour, activities
and participation) which restricts the capacity of a person to work and take care of
themselves and makes it difficult for a person to integrate into society.®?! The
recognition of disability and the official status of a person with a disability is identified by
third-party categorisation (the State Medical Commission for the Assessment of Health
Condition and Working Ability (the SMC)). The methodological materials of the CSB
contain the following definition of disability: ‘Continuous or irreversible decline in
physical or mental abilities (not related to ageing) that hinders social integration and
diminishes working capacity and either deprives fully or restricts partly the ability of an
individual to take care of himself/herself’.522

Age: data on age is collected in almost all national surveys and administrative registers
through self-identification or third-party categorisation and can be also obtained from
national identity documents (personal code/ number in passport or identity card) or birth
certificates.

520 | atvia, Personal Data Protection Law (Fizisko personu datu aizsardzibas likums), adopted 23 March 2000,
Articles 2, 11 and 29; available at http://likumi.lv/doc.php?id=4042.

521 | atvia, Disability Law (Invaliditates likums), adopted 20 May 2010, Articles 1 and 5; available at
http://likumi.lv/doc.php?id=211494.

522 Available at www.csb.gov.lv/en/statistikas-temas/metodologija/health-care-and-sports-37039.html.
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